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MISBEHAVIOR BEFORE THE ENEMY 


Captain Robert M. Lucy, USMC 


#=HE GREAT MAJORITY OF MEN in the 

| -Armed Forces of the United States must be 
t ained primarily to fight for our country when 
tie need arises. The final examination of this 
t: aining is combat with the enemy and, fortu- 
nately, in the past, it has found most trainees 
vell qualified in this art. What about those 
v ho don’t make the grade? Many of them are 
evacuated medically because of physical or 
niental defects which prevent them from en- 
gaging in combat. Others engage in conduct 
vhich over the centuries has been condemned 
by military men of all races and classed as 
“Misbehavior Before The Enemy”. Although 
since 1951 the Naval Service has found this 
conduct condemned by different names than 
were used under the Articles for the Govern- 
ment of the Navy, practically the same result 
is reached in the end and the same conduct is 
forbidden. The courts-martial involving this 
type of conduct are few in number, but when 
they do occur they are often of major impor- 
tance and invariably carry a severe penalty. 
Therefore it behooves all military men to be 
familiar with this ancient offense in its modern 
setting—UCMJ. 

“Misbehavior before the enemy” is a capital 
offense and is set forth in Article 99' of the 
Uniform Code of Military Justice as follows: 

“Any member of the armed forces who before or in 
the presence of the enemy— 

(1) runs away; or 

(2) shamefully abandons, surrenders, or delivers 
up any command, unit, place, or military property 
which it is his duty to defend; or 

(3) through disobedience, neglect, or intentional 
misconduct endangers the safety of any such com- 
mand, unit, place, or military property; or 

(4) casts away his arms or ammunition; or 

(5) is guilty of cowardly conduct; or 


(6) quits his place of duty to plunder or pillage; 
or 


(7) causes false alarms in any command, unit, 
or place under control of the armed forces; or 





1. This article is a consolidation of the Article of War 75 and Article 
4 (12-20) of the Articles for the Government of the Navy. Legal 
and Legislative Basis, MCM, 1951 p. 261. 


(8) willfully fails to do his utmost to encounter, 
engage, capture, or destroy any troops, combatants, 
vessels, aircraft, or any other thing, which it is his 
duty so to encounter, engage, capture, or destroy; or 

(9) does not afford all practicable relief and as- 
sistance to any troops, combatants, vessels, or air- 
craft of the armed forces belonging to the United 
States or their allies when engaged in battle; 

shall be punished by death or such other punishment 
as a court-martial may direct.” 


This offense may only be committed by mem- 
bers of the armed services when they are “before 
or in the presence of the enemy”. The enemy 
referred to in this article is not restricted to 
organized forces opposing our country in de- 
clared war. It may include almost any hostile 
force with which our armed forces may be 
required to deal in war or peace.” 

The term “before or in the presence of the 
enemy” does not make this article apply only 
to men in units, ships, or planes actively engaged 
with the enemy. In fact, it is not really a ques- 
tion of distance, but rather “one of tactical 
relation”. Ifa unit or ship is tactically involved 
with the enemy it is “before or in the presence 
of the enemy” in the sense of this article. A 
similar organization much closer in distance to 
the enemy may not be so considered, if it has no 
tactical relation to the current operation.® 

An example of what constitutes “before or in 
the presence of the enemy” was given in U.S. 
v. Smith, wherein the accused was on his way 
to the front lines, but at the time of the offense 
he was some five miles away from them. When 
the jeep in which he was riding passed a friendly 
artillery unit that was firing at the enemy the 
accused jumped out and and threatened to kill 
the first person that tried to take him to the 
front lines. The Court held that this act oc- 
cured “before or in the presence of the enemy.” 
In U.S. v. Sperland,; the Court in discussing 
the historical basis of the phrase, decided that 





2. Snedecker, Military Justice Under the Uniform Code § 2920e; 
Wirthrop, Military Law and Precedents (2d ed. 1920) p. 625; 
and this includes even indians and outlaws. 

3. Par. 178 MCM, 1951. 

4. 2 USCMA 197, 7 CMR 73. 

5. 1 USCMA 661, 5 CMR 89. 
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although a general rule to fit all situations was 
not possible, any organization in position, for 
either offensive or defensive combat with its 
weapons capable of delivering fire upon the 
enemy and in turn within effective range of the 
enemy’s guns, was before the enemy. 


99 (1) 
“(1) runs away” 


Misbehavior by running away is probably the 
most frequently violated clause of this article. 
Although the offense must occur “before or in 
the presence of the enemy” it does not neces- 
sarily have to be the result of cowardice,’ nor 
does it require actual running by the accused, 
but rather a type of unauthorized absence. 
There is no requirement that it has to be absence 
from unit or ship. Quitting a post under these 
conditions would seem to be sufficient. This 
does not mean that every unauthorized absence 
in combat constitutes misbehavior before the en- 
emy. The principle adopted by the Court of Mil- 
itary Appeals is that the phrase “runs away” is 
“an absence under conditions from which it may 
be reasonably inferred that the leaving was with 
intent to avoid some form of combat action by 
or with the enemy.” ’ 

Proof of a return from the unauthorized ab- 
sence alleged as an offense under Article 99 (1) 
is unnecessary as far as the misbehavior charge 
is concerned.’ It does seem to be important to 
allege and to prove the return, however, since 
absence without leave is a lesser included offense 
of Article 99 (1).° This includes going from a 
place of duty under Article 86 (2) and absence 
from his ship or unit under Article 86 (3). 


99 (2) 


“(2) shamefully abandons, surrenders, or de- 
livers up any command unit place, or military 
property which it is his duty to defend” 


This section is concerned primarily with per- 
sons in command positions. Qualifying the sur- 
render as shameful requires that the prosecu- 
tion prove a lack of justification as an essential 
element of the offense. General James Snedeker 
has described the test for justification as one of 





6. In U. S. v. Parker, 3 USCMA 541, 13 CMR 97, the Court held 
that a finding of guilty of running away from the enemy under 
Article 99 (1) was proper under a specification which alleged 
cowardly conduct by running away. The offense of running away 
was necessarily included in this specification. 

. U.S. v. Sperland, 1 USCMA 661, 5 CMR 89. 

. CM 346899 Erlinger, 1 CMR 183; CM 347233 O’Brien, 1 CMR 437. 

. CM 361047, Boyles, 10 CMR 213; CM 360544 Lanzo-Velez, 11 CMR 
529. Article 134 is not a lesser included offense to Article 99, 
U. 8S. v. Hallet, 4 USCMA 378, 15 CMR 378. 
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necessity, measured by the surrounding circun.- 
stances at the time the act of the accused tak: s 
place and viewed in the light of the military 
experience of mankind. In rebutting the el:- 
ment of lack of necessity, the defense may sho vy 
that the accused used every possible means io 
avoid the abandonment or surrender or that be 
“was properly exercising a discretion which hs 
rank, command, duty or circumstances entitle j 
him to use, but a good motive of the accused s 
not a defense.” *° 

A specific order to defend the “command, uni:, 
place, or military property” is not necessary to 
show the duty to defend if the obligation to 
make the defense could be reasonably inferred 
from the order assigning him to command or 2s 
a duty which naturally flowed from hi« 
position." 

99 (3) 


“(3) through disobedience, neglect, or inten- 
tional misconduct endangers the safety of any 
such command, unit, place, or military prop- 
erty.” 

This offense is general in nature and may be 
charged against any officer or enlisted person, 
“who has a duty to defend the command, unit, 
place or military property endangered by his 
conduct.” * In U.S. v. Carey," an Army cor- 
poral was the commander of a tank being used 
in a defensive position on the main line of re- 
sistance in Korea. The tank crew was short one 
man on the night of the offense. This tank was 
one of over twenty tanks arranged in a defensive 
chain before an infantry regiment. There were 
no friendly troops between the tanks and the 
enemy. One of the crewmen, while obtaining 
gasoline for the tank, bought some whisky with 
money furnished by the accused and at his di- 
rection. That night the accused became so 
drunk that it took the tank company commander 
thirty minutes to arouse him. There were no 
calls for fire from the tank during this period 
nor were there any hostile movements by the 
enemy which the accused would have been re- 
quired to resist. 

The accused was charged and convicted of 
endangering the safety of his unit by intention- 
ally becoming drunk while on duty as a tank 
commander. On appeal, he contended that in- 
toxication alone does not constitute the offense 
of misbehavior and that it must be shown that 





10. Snedeker, § 2920h. (Footnotes omitted from quotation.) 

11. Winthrop, p. 625 (1920). (When this offense is allegedly violated 
by the disobedience of orders the lesser included offense would be 
a violation of Article 92—Failure to obey a lawful order.)) 

12. Snedeker, § 2920i. 

13. 4 USCMA 112, 15 CMR 112. 
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he intended to endanger his unit thereby or that 
h2 did it with the purpose of evading combat. 

The Court of Military Appeals upheld the 
ec nviction and determined that there was no 
doubt but that the accused had a clear duty to 
d2fend his unit. 
t is occurred in the presence of theenemy. The 
j toxication was voluntary, the Court continued, 
eid this was intentional misconduct, since 
¢ cunkenness is a violation of Article 134, UCMJ 
c+ Article 112, UCMJ if it occurs while the ac- 
cisedisonduty. The Court concluded that the 
¢ zecused had, for all practical purposes, put his 
tink out of action and broken the defensive 
(iain. This was sufficient for a finding of guilty 
under Article 99(3), UCMJ. 


99 (4) 


(4) casts away his arms or ammunition” 

The “his” in this section refers to weapons 
cr ammunition issued to the accused for use in 
the armed forces and not weapons or ammuni- 
tion which are his own personal property. 


99 (5) 


“(5) is guilty of cowardly conduct” 
“Cowardice is misbehavior through fear. 
Fear is a natural feeling of apprehension when 
going into battle and the mere display of such 
apprehension would not constitute the offense, 
but the refusal or abandonment of a perform- 
ance of duty before or in the presence of the 
enemy as a result of fear does constitute the 
offense.” * Fear is an essential element,” and 
the court-martial must be instructed on it or 
else prejudicial error will occur." The Court 
of Military Appeals pointed out in U. S. v. Yar- 


.borough,* that fear is not synonymous with in- 


tent to avoid combat duty. Because of the 
rigors of combat, the Court continued, a person 
completely unafraid of enemy action might seek 
relief from the fighting and although he might 
well be guilty of misbehavior through running 
away, he would not be guilty of cowardly con- 
duct. The intent to avoid combat must be moti- 
vated by fear if the finding is to be under this 
section. 

Cowardly conduct may be committed by ma- 
lingering, for example, inflicting self injury to 
avoid combat.” This may occur in rather novel 
forms. In G. O. 37 the allegation was that the 
accused “did chew tobacco, and used other 


Nor was there any doubt that. 


means to make himself sick, in a cowardly man- 
ner, that he might have an excuse for avoiding 
the coming engagement with the enemy.” ”° 

Cowardly conduct cannot be reduced to a vio- 
lation of Article 184 merely by deleting the 
element of fear from the findings.“ The reason 
for this is that such an offense falls within the 
category of absence offenses and Congress in- 
tended through Articles 85, 86 and 87, UCMJ 
to deal “with all instances in which any member 
of the armed forces is, through his own fault, 
not in the proper place at the required time.” 
Therefore, cowardly conduct can almost always 
be reduced to an absence offense under Article 
86. It may be that running away from the 
enemy is also a lesser included offense of cow- 
ardly conduct. This is true where the allegation 
of running away is included in a specification 
on cowardly conduct.”* 


99 (6) 


“(6) quits his place of duty to plunder or 
pillage” 

This offense has always been punishable by 
severe penalties in organized fighting forces and 
the prevention of it has been regarded as being 
most essential to the preservation of discipline. 
In 1780, General Washington deplored that “the 
whole country is overpowered with straggling 
soldiers, who, under the most frivolous pre- 
tenses, commit every species of robbery and 
plunder.” ** 

“The essense of this offense is quitting the 
place of duty with intent to plunder or pillage. 
The mere quitting with that purpose is sufficient, 
even though the plunder or pillage may not be 
consummated.” The actual pillaging is an 
aggravating factor and should be alleged, if 
applicable. In sucha case Article 103 (b) (3) 
would be a lesser included offense and would be 
violated even though the intent to plunder or 
pillage was formed after the accused left his 
unit. 

The offense is committed even though it is 
done with quasi authority, “as where soldiers go 
forth for the purpose of marauding under the 
orders of or in company with an officer or non- 
commissioned officer. In such a case, the act 
of the superior being prohibited and lawless, the 
legal offence of the soldier is as complete as if 
he has proceeded alone and of his own motion ; 





14. Snedeker, § 2920j. 

\5. Par. 178e MCM, 1951. 

i6. U.S. v. Yarborough, 1 USCMA 678, 5 CMR 106. 
\7. U. S. v. Soukup, 2 USCMA 141, 7 CMR 17. 

8. 1 USCMA 678, 5 CMR 106. 

i9. 1 USCMA 678, 5 CMR 106. 








20. Middle dept. 1864, Winthrop p. 623. 

21. U.S. v. Hallett, 4 USCMA 378, 15 CMR 378. 

22. U.S. v. Tubbs, 1 USCMA 588, 5 CMR 16. 

23. U.S. v. Parker, 3 USCMA 541, 13 CMR 97. 

24. G. O. Hdars. Totoway, Nov. 6, 1780, Winthrop, p. 626. 
25. Par. 178f MCM, 1951. 
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his punishment, however, will properly be less 
severe than that adjudged his superior.” * 


99 (7) 
(7) causes false alarms in any command, unit, 
or place under control of the armed forces” 

This section covers the spreading of false 

rumors as well as false alarms. It is essential 
to the proof of this offense that the alarm or 
rumor is false, however, it is not necessary that 
the accused knew it was false.” If the accused 
gave a false alarm, not knowing it was false, 
but acted so unreasonably that no person in 
his position would have acted on the facts avail- 
able to him, then he has committed this offense. 
As in all other sections of this article this must 
have been done before or in the presence of the 
enemy. 

99 (8) 


“(8) willfully fails to do his utmost to en- 
counter, engage, capture, or destroy any enemy 
troops, combatants, vessels, aircraft, or any 
other thing, which it is his duty to encounter, 
engage, capture or destroy” 

Originally a naval offense, this section applies 
particularly to commanders of vessels and air- 
craft. It is broad enough, however, to encom- 
pass land operations. This theory was raised 
in U. S. Vv. Hallet,> without objection by the 
Court of Military Appeals. In that case the 
appellate government counsel requested the 
Court to apply this section to a faulty conviction 
under Article 99(5) of a sergeant who was 
alleged to have “wrongfully failed to accom- 
pany his platoon on a combat ambush patrol, as 
it was his duty to do.” The Court seemed to 
agree that this section could cover an act such 
as this since it could come under a willful failure 
to encounter the enemy. It would have been 
necessary for the law officer to have defined 
“wrongfully” in this case, as meaning willful 
and intentional conduct. Since he didn’t do 
this, the government’s theory was rejected. 

General Snedeker *” emphasizes that this of- 
fense cannot be committed through negligence. 
He instructs that: 


“The effort expected to be made by the accused 
and described as his ‘utmost’ is measured by the 
circumstances of the situation in which he finds 
himself at the time performance of the duty is 
due, considering the rank and responsibilities of 
the accused, his assigned mission and any conflict 
between it and the duty additionally arising, the 





26. Winthrop, p. 627. 

27. Snedeker, § 2920m. 

28. 4 USCMA 378, 15 CMR 378. 
29. Snedeker, § 2920n. 
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courses of action open to the accused and tie 
factors pointing to a choice of possible causes, t1e 
relative strength of opposing forces, and te 
condition of the troops, equipment, and suppli2s 
available to the accused.” 
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to pu 
99(9) vy: 
“(9) does not afford all practicable relief avd th 
assistance to any troops, combatants, vessels, or a 
aircraft of the armed forces belonging to tie P 
United States or their allies when engaged in 
battle” 

Contrary to the other offenses under this O1 
article, this offense can only be committed when § ° © 
the forces to be assisted are “engaged in bat- t] is 
tle.” °° The duty on the accused under this sec- § 1 1is 
tion is not as severe as in the previous secticn “01 
where the accused was required to do his “ut- 
most” to encounter the enemy. Under this sec- 
tion the accused’s own mission must be consid- 
ered first, and if considering “the weather, the 
urgency of alternative courses of action, and the 
relative value of the assistance which the ac- § The 
cused is capable of affording as compared with fF ¢ ¢ 
the danger of disruption of the over-all tactical oat 
or strategic plan which might result from such pro 
assistance’”’,** he reasonably decides not to assist ok 
the other forces, no offense has been committed. th . 

MULTIPLICITY cus 

It is important to consider the possibility of bbe 
multiplicity in this field of misbehavior before I 
the enemy since very often more than one offense the 
will be committed under this article in one § °°" 
transaction of an accused. No attempt will be J °Y® 
made to go into this subject thoroughly, but a the 
few of the major rules will be mentioned. of 


There is no objection under the UCMJ to 
finding an accused guilty of several offenses 
even though they do involve the same trans- 
action.” The only prohibition is that the sen- 
tence must be imposed on separate offenses. 
The test given in the Manual to be applied is: 
“The offenses are separate if each offense re- 
quires proof of an element not required to prove 
the other.” ** Paragraph 26b warns, however: 
“One transaction or what is substantially one 
transaction, should not be made the basis for an 
unreasonable multiplication of charges against 
one person.” Neither can an accused be pun- 
ished for both a principal offense and one in- 


30. Par. 178i MCM, 1951. 

31. Snedeker, § 29200. 

32. Par. 746 (4) MCM, 1951. 

33. Par. 76a (8) MCM, 1951. The Court of Military Appeals has 
found that this test cannot be applied mechanically in every case. 
For a thorough discussion of this problem see MULTIPLICITY, 

Major C. B. Guy, USMC, JAG Journal, July 1955, p. 21. 
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chided therein. So in U.S. v. Parker,* where 
Cewardly Conduct was allegedly committed by 
running away only one punishment could be 
a\ arded for this offense. There is no objection 


to punishing an aecused for both “Cowardly 
C.nduct” and “Willful Disobedience of a Law- 
fi | Order” even though the order was one given 
tc the accused to return to the front lines and 
p ecipitated the charge of Cowardly Conduct.* 


DEFENSES 


One of the most difficult problems in the field 

o criminal law—legal insanity—arises under 
tlis section in a particularly complex setting. 
Tiis has been the subject of a symposium on 
“‘ombat Psychiatry” * in which it was stated: 
“In combat most soldiers experience symptoms 

that would be considered abnormal in a civilian 
setting. Normality of reactions must be defined 


in relation to the situation in which these reac- 
tions take place.” 


The medical-legal problem becomes acute in the 
cases of those men who would have merited evac- 
uation had they presented themselves to the 
proper medical authorities in time, but instead, 
having committed an offense under this Article, 
the medical examiner must determine the ac- 
cused’s physical and mental condition from the 
viewpoint of legal responsibility. 

Neither is evacuation in every problem case 
the answer since medical authorities have dis- 
covered that if, through inexperience, a doctor 
evacuates a patient for normal battle reaction, 
the reaction may develop into an abnormal one 
of serious proportions.*’ 

The legal test for mental responsibility is 





34. 3 USCMA 541, 13 CMR 97. 

35. U.S. v. Soukup, 2 USCMA 141, 7 CMR 17. 

36. The Bulletin, U. S. Army Medical Department Vol. IX, November 

1949, p. 11. 
37. This problem is described at page 6, of the Bulletin, U. S. Army 
Medical Department Vol. IX, November 1949: 
“If, however, the soldier is hospitalized as a result of these 
symptoms and receives a thorough diagnostic work-up, this 
originally nonpurposive symptom pattern becomes associated 
with a ‘gain’—that is, the soldier is removed from combat. 
The symptoms will continue beyond the period of battle stress 
to perpetuate that gain and will be reinforced by the mech- 
anisms of self-justification and compensation for guilt feel- 
ings. The symptom pattern then becomes an abnormal reac- 
tion, not consistent with the meaning of present stimuli, and 
hence neurotic. Thus a neurosis is elaborated and crystallized. 
When the soldier is returned to duty immediately, the symp- 

toms continue as nonpurposive somatic expressions of anxiety, 
but they remain reasonably consistent with the situation and 
tend to disappear when the stimulus ceases, and no neurosis 
develops. Here, in a nutshell, is the basis of the successful 
management of psychosomatic complaints in the forward 
areas, and the reason for the hopeless picture of the psychoso- 
matic combat reaction when it has crystallized at the general 
hospital.” 


the same as in other areas of crime.* The sym- 
posium or “Combat Psychiatry” states in the 
chapter on. “Military Medicolegal Problems in 
Field Psychiatry” that: *° 


“Only those soldiers who, at the time of the 
alleged act, were ‘insane,’ according to the legal 
definition of the word, should be considered not 
responsible for their acts. Thus the psychotic 
soldier is not responsible for acts committed while 
actively psychotic; the epileptic is not responsible 
for offenses committed during an epileptic epi- 
sode; and the soldier with a neurotic battle re- 
action characterized by fugue or a panic state, 
with confusion, is not responsible for acts com- 
mitted while in such a state. * * * Except in 
these instances, neurotic battle reactions do not 
prevent a soldier from ‘recognizing the difference 
between right and wong,’ nor do they render him 
unable to ‘adhere to the right’ if he is adequately 
motivated. They may in some instances make it 
more difficult for him to avoid offenses against 
the military code. The psychiatrist may, there- 
fore, present a soldier’s severe anxiety symptoms 
to the court for consideration as extenuating his 
alleged offense, but not as justifying exoneration.” 


A related problem to that of insanity is the 
affirmative defense of physical incapacity.*° It 
most frequently arises in cases involving 
cowardly conduct where the act in question was 
precipitated by an order to report to a place of 
danger in the presence of the enemy. 

Physical incapacity is an affirmative defense 
to such an order. In U.S. v. Heims," the Court 
of Military Appeals recognized this defense, but 
warned that because of disciplinary problems 
in the military services the accused not only had 
to act reasonably in refusing to comply with the 
order because of physical incapacity, but also 
provided that a good basis for his decision had 
to be clearly demonstrated by the record. 

The difficulty with this defense has not been 
caused in applying it to the facts in each case, 
but rather in the failure of law officers to in- 
struct on this defense. When the issue of phys- 
ical capacity is fairly raised by the evidence, the 
law officer must instruct the court on its appli- 
cation.*? In U.S. v. King,* the issue was raised 
by testimony of the accused to the effect that 
because of his frostbitten feet he could not re- 
turn to the front line. Although it seems un- 





38. U.S. v. Smith, 2 USCMA 197, 7 CMR 73. 

39. The Bulletin, U. S. Army Medical Department, Vol. IX Novem- 
ber 1949, p. 182. 

40. The defense of constructive condonation mentioned in Par. 68f 
MCM, 1951 does not apply to the offense of misbehavior before the 
enemy. U. 8S. v. Walker, 1 USCMA 501, 4 CMR 93. 

41. 3 USCMA 418, 12 CMR 174. 

42. U. S. v. King, 5 USCMA 3, 17 CMR 3; U.S. v. Heims, 3 USCMA 
418, 12 CMR 174. 

43. 5 USCMA 3, 17 CMR 3. 
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likely that the issue would have been decided in 
his favor by the court-martial, the conviction 
was reversed because the law officer failed to 
place it before the court-martial in his instruc- 
tions. 

This defense becomes more closely related to 
insanity in cases involving combat precipitated 


psychiatric disorders. In a recent case ** de- 
cided by the Court of Military Appeals the argu- 
ment was made that the defense of physical in- 
capacity should be available for persons not 
insane or physically unfit but who because of a 
psychiatric disorder are unable to react nor- 
mally to a command in combat. 

The facts of the case in question showed that 
shortly after an enemy barrage had lifted from 
the area, the platoon leader of the accused re- 
layed an order back to him to report to the 
front lines. The accused, a marine staff ser- 
geant, was found in what appeared to be a state 
of shock lying on the deck of a bunker. Previous 
to the barrage he was apparently normal. The 
platoon leader came back to the accused and per- 
sonally ordered him to accompany him, but the 
accused stated that he couldn’t. He was then 
sent to the aid station and found physically and 
mentally fit for duty. The defense contended 
that the accused was physically unable to com- 
ply with the order because of his mental condi- 
tion. Some support for this was obtained from 
two psychiatrists who examined the accused and 
the various statements involved. They testified 
at the trial that the accused was undoubtedly, 
at the time of the offense, suffering from a com- 
bat-precipitated anxiety reaction and in this 
condition he would have more than normal diffi- 
culty in adhering to the right. 

The Court of Military Appeals pointed out 
that conceding this psychiatric disorder existed, 
the accused was nevertheless responsible for his 
act. Nor would the Court agree that the in- 
struction on physical incapacity needed to be 
given because under the circumstances of this 
case this was a mental, not a physical, problem 
with the accused; and when the court-martial 
considered the issue of mental responsibility, 
it considered the defense of physical incapacity. 
The law officer had properly instructed the court 
on the issue of mental responsibility. 

Now, it is apparently safe to say that there 
is no twilight zone, recognized by military law, 
between mental responsibility and physical in- 
capacity. Fortunately, the Court has not al- 





44. U. S. v. Latsis, 5 USCMA 596, 18 CMR 220. 
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lowed the defense of physical incapacity to 
infringe upon the already complex field of 
insanity. 

PUNISHMENT 


Although this offense of misbehavior has l- 
ways been punishable by death, some of te 
other punishments commonly used for it have 
vanished from our present day military cis. 
toms. An old military authority” cites t1e 
case of an officer convicted of misbehavior | e- 
fore the enemy who was sentenced to have lis 
“coat and sash cut into pieces, and his swo-d 
broken over his head in the most public man- 
ner.” “ Another mentions the case of “an ad- 
jutant general” who was sentenced for coward- 
ice “‘to be cashiered, and his sword to be broken 
over his head, and that he should do the duty 
of a swabber in keeping clean the hospital ship 
of the fleet.” Many other punishments were 
administered such as the shaving of heads, giv- 
ing up to thirty-nine lashes with a whip, drum- 
ming out of the service, and placing “coward” 
signs around the convicted person’s neck. 


CONCLUSION 


These offenses of misbehavior under UCMJ 
are still punishable by death or by some form of 
lesser punishment, as a court-martial may di- 
rect. Because of the extreme seriousness of 
these offenses in relation to the proper conduct 
of military operations, Colonel Winthrop in- 
structs ‘* that a commander is justified in shoot- 
ing down the leaders of a body of troops that 
abandon their positions, without authority, dur- 
ing an engagement, if their revolt cannot be 
otherwise suppressed. Also he stated that sim- 
ilar measures are “warranted in cases of in- 
dividual soldiers separately guilty of gross and 
conspicuous cowardice or misbehavior in battle, 
of attempted desertion to the enemy, or of vio- 
lent or aggravated acts of plunder or pillage, 
where peremptory orders to desist are unavail- 
ing, and the commander has no effectual means 
of restraint within his powers.” Such measures 
should seldom be necessary in our modern day 
services, but there is no reason to believe that 
this law is not still applicable. Misbehavior is, 
if possible, even more serious today than it was 
years ago because now the fate of our whole 
civilization may hinge on the fighting ability of 
the Armed Forces of the United States. 





45. Hough, p. 346. 
46. Samuel, p. 599. 
47. Winthrop, p. 628. 
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CMR DIGESTS 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United Stetes Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 


a 





APPELLATE REVIEW—A commanding officer may impose such re- 
st aint as is reasonable and necessary on a convicted person under 
hi command after all his confinement has been served to insure 
hi. presence until completion of appellate review. 

BOARD OF REVIEW—Two members of a board of review may 
he or and determine any case properly referred to the full board. 


e The accused was tried and convicted of several of- 
finses under the Code by a general court-martial. He 
was sentenced to a bad-conduct discharge, confinement 
fcr six months, and partial forfeiture of pay and allow- 
ances. The convening authority approved the findings 
and the sentence. A board of review, with but two 
nembers present and participating in the decision, also 
aifirmed the conviction. 

On appeal to the Court of Military Appeals, the ac- 
cused objected that a board of review did not possess 
power to act with only two members present. By way 
of a motion for appropriate relief he complained that 


he had been restricted to the limits of his duty station 
since 29 December 1954 when his confinement expired 
not because of his own misconduct, but because he exer- 
cised his right of appeal. 

The Court considered the motion for appropriate re- 


lief first. It noted that the government asserted that 
the restriction was imposed upon the accused because 
he had breached the initial restriction imposed on him 
and that some form of restraint was considered neces- 
sary to make certain all parts of the sentence could be 
executed if properly affirmed on appellate review. The 
Court emphasized that any commanding officer who used 
his confinement powers to discourage proper appeal of 
an accused would be subject to prosecution under Article 
97, UCMJ. Nevertheless, the Court pointed out, a com- 
manding officer is clearly authorized to take reasonable 
measures to insure the physical presence within his 
command of persons awaiting the completion of appel- 
late review. It was concluded that the restriction of 
this accused was no more than a reasonable measure 
under the circumstances. 

Under Article 66, UCMJ, a board of review is to be 
“composed of not less than three officers or civilians.” 
The defense position was that this should be interpreted 
in the same manner as the jurisdictional number re- 
quired for courts-martial since Article 16 provides that 
a general court-martial shall have “not less than five” 
and special “not less than three” members. 

The Court rejected this argument and held that two 
nembers of a board may properly hear and determine 
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any case properly referred to the full board. In ex- 
plaining its holding, the Court noted that the Judge 
Advocates General have authority to prescribe rules of 
procedure for the boards. In carrying out this function 
rules have been promulgated and these rules authorize 
boards to act when a majority is present. This practice 
is consistent, the Court determined, with the judicial 
and administrative procedure of the federal and state 
governments in the U. S. Further, since the Court 
concluded that the fixing of the number of members to 
constitute a quorum is a matter of procedure, these rules 
promulgated by the Judge Advocates General were 
within the powers granted to them by the Congress. 

Neither did the Court agree that Article 66 should be 
given the same interpretation as Article 16. This con- 
clusion was buttressed by: the specific provision in the 
Code forbidding a court-martial from acting when re- 
duced below the required minimum number whereas no 
such provision was made to a board. Also, the Court 
pointed out that a board of review had been in existence 
in the Army for over thirty years before the Code was 
put into effect and during that time it was uniformly 
held that two members were sufficient to constitute a 
quorum to hear and decide a case. This was undoubt- 
edly before the Congress when the Code was enacted. 
The decision of the board of review was affirmed. U.S. 
v. Petroff-Tachomakof, 5 USCMA 824, 19 CMR 120. 


INSTRUCTIONS—An instruction on partial mental responsibility, 
short of insanity, is necessary only on specific intent offenses in 
which the issue is raised. 


@ The accused was convicted of assault with intent to 
inflict grevious bodily harm and robbery. A board of 
review affirmed the conviction on the robbery charge but 
reduced the assault findings to assault with a dangerous 
weapon. On appeal to the Court of Military Appeals 
the accused argued that he was prejudiced by the failure 
of the law officer to instruct the court on partial mental 
impairment as it affected the robbery charge. 

The evidence revealed that, “after an evening in 
town, the accused returned to the base in the company 
of a friend. On arrival, they went to the friend’s bar- 
racks. The accused testified that he was then solicited 
for a homosexual act. He summarily rejected the ad- 
vance, and immediately proceeded to his own barracks. 
Enroute, he found an iron furnace shaker handle. He 
picked it up. Continuing to his quarters, he passed the 
orderly room and noticed the Charge of Quarters asleep 
onacot. Allegedly, the screen door at the entrance was 
open. The accused entered, walked over to the cot, and 
savagely beat the Charge of Quarters with the furnace 
handle. When the victim was smashed into unconscious- 
ness, the accused stopped. He turned on a light and saw 
what he had done. He then looked around and noticed 
the Charge of Quarters’ wallet on one of the desks. He 
took it and left the room. Outside he threw away the 
iron handle. Then seeing an Air Policeman he ran to his 
own barracks and hid under it. Later, he proceeded to 
his sleeping bay, hid his bloody clothes behind a ventila- 
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tor, and went to bed. Shortly afterward he was appre- 
hended. 

“Psychiatric testimony indicates that the accused is 
a latent schizophrenic. According to the defense doc- 
tors, however, a person in that mental state can enter- 
tain the specific intent required for the offenses charged 
just as any other of us might be able to do. All the 
doctors agreed that the accused was able to distinguish 
right from wrong. Disagreement arose over the ac- 
cused’s ability to adhere to the right.” 

The medical experts also seemed to agree that the 
psychotic state of the accused ended after the assault 
took place and before the taking of the victims wallet. 
The law officer gave generalized insanity instructions 
for both charges without objection from the defense 
counsel or request for additional instructions. He did 
not instruct the court that it could consider the evidence 
of the accused’s mental condition for the purpose of 
determining whether or not the accused was capable 
of harboring the specific intent required for robbery. 
The court-martial rejected the general insanity defense 
by its findings of guilty. 

The Court pointed out that aside from the normal 
defense of insanity which completely exonerates an 
accused from criminal responsibility for his conduct, 
there is a lesser degree of mental impairment which may 
negative the existence of a specific intent required in 
certain crimes such as robbery. The evidence in this 
case indicated, however, that at the time the specific 
intent—intent to steal—was obviously formed the ac- 
cused, even according to the defense witnesses, was per- 
fectly capable of entertaining a specific intent. 

Therefore, since the issue of partial mental impair- 
ment was not raised as an issue, no instruction was re- 
quired on this question. In fact the law officer did not 
even need to include the larceny part of the robbery in 
the general insanity instruction. 

As to the assault, the Court was of the opinion that 
no instruction was necessary beyond that given by the 
law officer, since no specific intent is required for that 
offense as reduced by the board of review or for it as 
an element of robbery. The Court held, therefore, that 
the accused was not prejudiced by the instructions 
given. U.S. v. Burns, 5 USCMA 707, 19 CMR 3. 


EVIDENCE—When entries made in the regular course of business 
which have a dual character as admissions are properly admitted 
in evidence they are not subject to the limitations imposed on 
mere admissions which requires them to be corroborated and they 


may be used to prove the elements of offenses they necessarily 
contain. 


@ The accused was tried and found guilty by a general 
court-martial of absence without leave and larceny. 
The facts showed that the accused, an airman first 
class, was assigned the duty of collecting funds on behalf 
of the Dependent Aid Association from various squad- 
ron members and from the first to the tenth of each 
month his sole duty related to the handling of this 
money and keeping records of the collections. On 2 
April 1954 the accused requested permission from the 
custodian of the keys to the squadron safe to deposit 
some cash in the safe. Witnesses observed the accused 
put money in an envelope, seal it, write, “Dep[endent] 


Aid, $437.00,” on it and deposit it in the safe. Tie 
accused: was absent without authority for 23 days, 
When he failed to return the next Monday, unit officers 
became apprehensive of a possible loss. In checking the 
envelope it was found in the same condition as left by 
the accused, but it contained only $325.00. When tie 
accused returned he admitted taking over $100.00 from 
the fund for his personal use. 

On appeal before the board of review and Court of 
Military Appeals, appellate defense counsel raised the 
question as to “whether the prosecution presented some 
evidence, independent of the accused’s extra-judicial 
confession to establish that the offense of larceny hed 
probably been committed.” The board of review upheid 
the “conviction upon the theory that the notation made 
by the accused was prepared in the regular course of 
his duty and was thus admissible as competent evidence 
of both the loss and ownership of the funds under tlie 
business entry exception to the hearsay rule.” 

The Court of Military Appeals was called on by 
appellate government counsel to reverse the Manual 
rule on the corroboration required in this type of situa- 
tion in the light of a recent contrary Supreme Court 
ruling. The Court refused to amend the rule because 
in its opinion, “where a Manual provision does not lie 
outside the scope of the authority of the President, 
offend against the Uniform Code, conflict with another 
well-recognized principle of military law, or clash with 
other Manual provisions”, it is duty-bound to give it 
full weight regardless of a contrary decision by the 
Supreme Court on the same procedural rule in the fed- 
eral courts. Therefore the rule remains “that in mili- 
tary law a confession or admission must be corroborated 
by some evidence, direct or circumstantial, bearing on 
each element of the crime alleged, save only the identity 
of the perpetrator.” 

The Court agreed with the board of review that this 
notation of the accused on the envelope could be called 
an entry “made in the regular course of business” and 
thereby be properly admitted into evidence under para- 
graph 144¢c MCM, 1951. “The term, ‘regular course of 
business’ has been defined as ‘a course of transactions 
performed in ones habitual relations with others and as 
a natural part of one’s mode of obtaining a livelihood. 
It [the doctrine] would probably exclude, for instance, 
a diary of doings kept merely for one’s personal satis- 
faction; but it would not exclude any regular record 
that was helpful, though not essential nor usual in the 
same occupation as followed by others.’ * * * The 
entry must be ‘a record made for the systematic conduct 
of the business as a business’.” Since the sole duty of 
the accused at the time of the offense was the handling of 
the funds and since he had been specifically instructed 
to deposit any funds in the safe, properly marked, be- 
fore leaving for the night, the Court was of the opinion 
“that in the regular course of this business there was 
fixed upon the accused the duty of making such a writing 
as this.” 

Another objection was raised to the use of this nota- 
tion by the accused, on appeal. It was argued that this 
notation constituted an admission by the accused and 
therefore it could not be used to corroborate his con- 
fession. The Court agreed that under some circum- 
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st:nces an admission cannot be so used, but the Court 
held that in a case such as this, “when book entries which 
have a dual character as admissions are admitted in 
evidence properly they are not subject to the limitations 
iniposed on mere admissions, and may be used to prove 
the elements they necessarily contain.” Another barrier 
to this objection by the accused’s counsel, the Court 
peinted out, is that this admission was made at the time 
o{ the offense, so it does not have to be corroborated. 
Te decision of the board of review was affirmed. U. S. 
v. Villasenor, 6 USCMA 3, 19 CMR 129. 


W:RE TAPPING—tThe prohibition in the Federal Communication 
A:t against admitting evidence obtained by intercepting communi- 
cotions does not extend to a conversation over a self-contained, 
exclusively controlled, operated, and maintained military com- 
munication system. 


¢ Numerous complaints were made to the provost mar- 
shal’s office at Fort Richardson, Alaska, concerning 
o»jectionable telephone calls from an anonymous cailer. 
These calls were received by women in offices and family 
quarters on the post. 

With permission of the chief of staff and the post 
signal officer certain telephones were monitored. When 
the operator detected what she thought to be the voice 
of the wanted individual, telephone technicians kept the 
line open and determined the location of the telephone 
being used to send the call. Shortly thereafter another 
call was made and with the information previously ob- 
tained as to the location, an officer from the provost 
marshal’s office walked into the office where the phone 
was located and found the accused there alone. Later 
the accused confessed to the crime. 

The accused was tried and convicted by general court- 
martial of communicating obscene language over the 
telephone on two separate occasions. He was sentenced 
to a BCD, total forfeitures, and confinement at hard 
labor for six months. The conviction was affirmed by 
the convening authority and a board of review. The con- 
vening authority, however, suspended the execution of 
the BCD. 

At the trial and on appeal the accused objected that 
the wire tap provisions of the Federal Communications 
Act (47 U. S. C. § 605) barred admission of evidence 
of the discovery of his identity. The Court of Military 
Appeals analyzed the federal court cases on this prob- 
lem and concluded that Congress did not intend to 
extend this provision to private, unlicensed systems. 
Further, the Court determined, neither did Congress 
intend to cover a self-contained military communication 
system under the provisions of Section 605. In pointing 
out the differences between the civilian and military 
communities in this respect the Court stated: “It re- 
quires no elaborate recitation of reasons to emphasize 
the need in the military establishment for close super- 
vision and control over its own communication systems. 
Monitoring of some sort is essential to protect the armed 
forces from unauthorized disclosure of military secrets 
or just ‘loose talk’ about confidential military matters. 
Such disclosures may be made over a so-called private 
line on a military post as well as over official lines. 
This was undoubtedly appreciated by Congress. And, 
it seems to us that Congress would not restrict the 


power of the military establishment without a specific 
declaration to that effect. Accordingly, we hold that 
Section 605 does not apply to a communication confined 
to a military telephone system.” 

The evidence clearly showed that in this case the 
entire telephone system in question was controlled, 
maintained, and operated by the Army. Since the U.S. 
Supreme Court has held that there is no constitutional 
objection to the use of such evidence, the Court of Mili- 
tary Appeals held that the evidence of the discovery of 
his identity was admissible in the court-martial. U.S. 
v. Noce, 5 USCMA 715, 19 CMR 11. 

Note: In U. S. v. Gopaulsingh, 5 USCMA 1772, 19 
CMR 68, decided the same day as U. S. v. Noce, supra, 
the Court held that there is no U. S. statutory restraint 
on interception of telephone communications made and 
completed by U. S. personnel within the boundaries of a 
foreign country. 


BULLETIN BOARD ... 


Continued from page 2 








LCDR Edward T. Joyce, USNR from COMPRONFOUR 
to JAG. 

LCDR Alex A. Kerr, USN from JAG to COMSUBCOM- 
NELM/HSA Naples. 

MAJ Melvyn H. Kerr, USMC from JAG to 2d MAR- 
DIV, FMF. 

LTJG George S. Lundin, USN from SCOLNAV- 
JUSTICE, NPT., R.1., to COM 13. 

CAPT Carl G. Lutz, USMCR from JAG to COM 11. 

LCDR Charles J. Mackres, USNR from NAVSTA, 
Seattle to RECSTA, Pearl Harbor, T. H. 

CDR John W. M. Montgomery, USN from JAG to 
CINCWESLANT Area. 

LCDR Charles J. Murphy, USNR from JAG (via 
SCOLNAVJUSTICE) to COM 9. 

CDR Albert L. O’Bannon, USN from NTC, San Diego 
to JAG. 

CDR James C. Page, USN from NAVSTA, Subic Bay 
to NTC, San Diego. 

LTJG Henry H. Paige, USNR from USS Kula Gulf 
(CVE 108) to JAG. 

LTJG Charles T. Pearson, Jr.,. USN from SCOLNAV- 
JUSTICE NPT., R. I., to COMNAVFE. 

LCDR Charles C. Roberts, Jr., USN from USS Lewis 
(DE 535) to JAG. 

LT Cecil R. Rosier, USN from RECSTA, Pearl Harbor, 
T. H. to COM 6. 

LTCOL Jules M. Rouse, USMC from JAG (PG School) 
to MARCORB CAMLEJ. 

CDR Richard E, Ryan, USN from COM 12 to JAG. 

CDR Herbert T. Schmidt, USN from COM 15 to COM- 
SERVLANT. 


REGULATIONS BRANCH 


On 19 August 1955 the Secretary of the Navy post- 
poned the effective date of the 1955 Naval Supplement 
from 1 October 1955 to 1 December 1955. Distribution 
of the Supplement will be made as soon as copies are 
available. Proceedings begun before 1 December 1955 
shall be conducted in accordance with the 1951 Supple- 
ment. 
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RECENT DECISIONS OF THE 
COMPTROLLER GENERAL - 





DETERMINATION OF DEPENDENCY OF STEP- 
CHILDREN AND ADOPTED CHILREN FOR THE 
PURPOSES OF ENTITLEMENT TO TRANSPORTA- 
TION ALLOWANCE—The Comptroller General in two 
recent decisions considered the requirements for estab- 
lishing dependency of stepchildren and adopted children 
for the purpose of entitlement to transportation allow- 
ances. Section 102 (g) of the Career Compensation 
Act of 1949 in defining the term “dependent” as used in 
that Act provides that the term “children” shall be held 
to include stepchildren and adopted children when such 
stepchildren or adopted children are in fact dependent 
upon the service member. In the May 24 decision, the 
Comptroller General held that the minor stepsons of an 
officer whose wife is receiving social security and Vet- 
erans’ Administration payments as the result of the 
death of the children’s natural father while in the armed 
forces, in an amount sufficient to cover their actual 
monthly living expenses, are not in fact dependent upon 
the officer concerned within the meaning of the Career 
Compensation Act so as to entitle the officer to reim- 
bursement for the cost of their transportation incident 
to a change of station. The Comptroller General fur- 
ther held that such payments from the Social Security 
Administration and the Veterans’ Administration are 
to be regarded as income to the children even though a 
part or all of the funds so received is voluntarily placed 
in a trust fund or is required to be held in trust for the 
adopted or stepchild by terms of a court decree. 
CompGen Decision B-122242, 24 May 1955; CompGen 
Decision B-123103, 22 June 1955. 


DETERMINATION OF STATUS OF “REENLISTMENT 
ALLOWANCES” RECEIVED AFTER 1 OCTOBER 
1949—In JAG Journal of July 1955 (p. 7), it was noted 
that the Comptroller General’s decision of March 30, 
1955 concerning reenlistment bonus and reenlistment 
allowance had resulted in many service members being 
indebted to the government for overpayments. The 
Secretary of Defense on May 17, 1955 requested that the 
Comptroller reconsider that decision. However, on June 
29, 1955, the Comptroller General adhered to his prior 
decision with the observation however, that he would 
not press collection action in such cases against the 
disbursing officers involved prior to the end of the 
present session of Congress except to the extent neces- 
sary to avoid prejudice to the rights of the government. 
It was indicated that remedial legislation will be sought 
to validate payments made and received by members in 
good faith. CompGen Decision B—121690, 29 June 1955. 


DETERMINATION AS TO THE DEPENDENCY OF 
PARENTS OF ENLISTED MEN IN THE UNIFORMED 
SERVICES—The Comptroller General in response to an 


JAG JOURNAL 


Prepared by the Pay and Allowances Branch 
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inquiry made by the Secretary of Defense provided 
certain standards for determinations as to dependency 
of parents of enlisted members of the uniformed services 
under the Dependents’ Assistance Act of 1950. It was 
therein held that the member’s contribution to the 
parent’s support must be more than one-half of the 
parent’s living expenses, and although proceeds derived 
from liquidated capital assets are not considered income 
available for the parent’s support, where such proceeds 
plus the parent’s income from sources other than the 
contribution of the member exceed one-half of the 
parent’s living expenses, and the member’s contribution 
is less than one-half of such expenses, no allowance for 
quarters may be paid. It was further held that in the 
absence of a court ruling concerning the allowance for 
depreciation reserves to be deducted from income de- 
rived from rental of property or the operation of a 
business, such depreciation reserves received by the 
parents of a serviceman who is claiming basic allowance 
for quarters on account of dependent parents must be 
regarded as available for their living expenses so that 
the member’s contribution must be in excess of all other 
income, including depreciation reserves, in order to 
afford entitlement to basic allowance for quarters. 
CompGen Decision B—121975, 13 June 1955. 


ENTITLEMENT OF ENLISTED MEN TO SEA DUTY 
PAY IN INLAND WATERS—In decision B-114323 of 
June 13, 1955 the Comptroller General held that sea 
duty pay as authorized by section 206 of the Career 
Compensation Act for duty on vessels other than those 
restricted to service in the inland waters of the United 
States may not be paid to enlisted personnel serving on 
naval vessels operating or located on the Great Lakes 
except where such vessels actually operated outside the 
inland waters for a period of 8 days or more. In 
decision B-118140 of the same date it was held that a 
determination by the Secretary of the Navy that duty 
aboard the Secretary’s yacht operating on the Potomac 
River constituted sea duty for additional pay had no 
effect after October 1, 1949, the date of the Career Com- 
pensation Act of 1949 and that therefore enlisted per- 
sonnel assigned to that vessel after November 1, 1950, 
the effective date of Executive Order 10168, were not 
on sea duty for additional pay purposes within the 
definition of that Executive Order, which precludes pay- 
ment of sea pay for duty on vessels restricted to service 
in the inland waters of the United States. CompGen 
Decision B—114323, 13 June 1955; CompGen Decision 
B-118140, 13 June 1955. 

Note: Remedial legislation is now being considered 
within the Department to authorize retention by the 
enlisted members concerned of payments received by 
them in good faith, in the instances mentioned above. 






anch 
eral 


vided 
lency 
vices 
CD Was 
» the 
f the 
rived 
come 
ceeds 
n the 
' the 
ution 
e for 
n the 
e for 
e de- 
of a 
y the 
vance 
st be 
that 
other 
er to 
rters. 


JUTY 
23 of 
t sea 
areer 
those 
nited 
ng on 
Lakes 
le the 
. In 
hat a 
duty 
omac 
ad no 
Com- 
| per- 
1950, 
e not 
n the 
} pay- 
2rvice 
ipGen 
cision 


dered 
y the 
od by 
ve. 


EXTRA-JUDICIAL CONFESSIONS AND 
ADMISSIONS AS EVIDENCE IN 
COURTS-MARTIAL 


Lieutenant Kurt Hallgarten, USNR 


PART II 


The first part of this article (sections 1-5) was 
published in the August issue of the JAG Journal 
beginning on page 7. The final part (sections 6—13) 
is contained in this issue. This article has been 
selected by the Editors of the Federal Bar Journal 
to be a part of the July-September 1955, Military 
Law Symposium of the Federal Bar Journal, No. 3, 
Vol. XV. 
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6. THE REQUIREMENT OF WARNING. 


a. Subdivision (b) of Article 31 applies to a 
person who is accused or suspected of an offense. 
Before such a person is questioned in regard to 
his alleged offense by a person subject to the 
Code, the latter has to give the accused or sus- 
pect the triple advice or warning set forth in 
subdivision (b).” The words “interrogate or 
request any statement” are understood by the 
Court of Military Appeals to limit the scope of 
subdivision (b) to a situation to which some 


69. Quoted in sec. 2, August JAG Journal p. 9. See also footnote 20 
on that page and sec. 0309i (4) NS MCM. U. S. v. Bunting, 6 
USCMA 170, 19 CMR 296, touched, but did not decide, the question 
whether article 31 (b) applies to psychiatric examinations of 
accused. TM 8-240, AFM 160-42, Psychiatry in Military Law, 
May 1953, an Army-Air Force publication, answers the question 
in the affirmative (par. 20f). 


“officiality” attaches.” It is therefore deemed 
to be inapplicable, e. g., to occasional questions 
and answers between friends and shipmates or, 
according to the Court of Military Appeals, a 
conversation between fellow prisoners even if 
one of them acts as an informer.” 





70. U. S. v. Gibson, 3 USCMA 746, 752, 14 CMR 164, 170; U. S. v. 
Josey, 3 USCMA 767, 772, 14 CMR 185, 190; see U.S. v. 
Dandeneau, 5 USCMA 462, 18 CMR 86. 

71. U. S. v. Gibson, supra. See On Lee v. U. S., 343 U. S. 747, 
754-758, upholding the admissibility of evidence of an admission 
elicited from the accused by a false friend who was an undercover 
agent and was even wired for sound—allowing another Govern- 
ment agent to overhear his conversation with the accused. It 
might be argued that the following principle applies: 

“* * * to make crystal clear that which must be implicit in 
the view expressed here, we need only observe that ‘person(s) 
subject to this code’ may not, in the course of an investigation, 
evade by subterfuge the duty imposed by this Article.”” (U. S. 
v. Grisham, 4 USCMA 694, 696, 16 CMR 268, 270.) 


SEPTEMBER 1955 











The words “interrogate or request any state- 
ment” in subdivision (b) and the phrase “state- 
ment obtained from any person” in subdivision 
(d) keep spontaneous statements outside the 
scope of subdivisions (b) and (d).” Spontane- 
ous or unsolicited statements are those which 
are made by a person, including a suspect or ac- 
cused, without being questioned. E. g., if a sea- 
man approaches a superior or starts a conversa- 
tion with members of the Shore Patrol, who 
apprehended him, evidence of his statement may 
be admissible although there was no advance 
warning.” 

Subdivision (b) is further very definitely lim- 
ited in its scope by being addressed to “per- 
son[s] subject to this code.” On the other hand, 
the triple warning is to be given regardless of 
whether or not the accused or suspect knows his 
rights. There are teeth added to the protection 
granted by this subdivision—first, through the 
punitive Article 98 (2) of the Code, and, second, 
through the exclusionary rule of evidence in sub- 
division (d). 

b. One of the reasons for the requirement of 
the warning seems to be the consideration that 

“Tbjecause of the effect of superior rank or official 
position upon one subject to military law, the 
mere asking of a question under certain circum- 
stances is the equivalent of a command.” 7 
Consequently, advance advice that the accused 
or suspect need not make any statement re- 
garding the offense alleged is particularly 
appropriate in the military in order to dispel 
anxiety of being under a duty to answer.” 

c. Subdivision (d) declares inadmissible in 
evidence not only statements obtained in viola- 
tion of subdivision (b) but also statements ob- 
tained through “coercion, unlawful influence, 
or unlawful inducement. The sixth illustration 

The use of an informer, however, prevents officiality from at- 

taching to the agent’s conversation with the suspect and avoids 

the possibility of implied coercion. A concurring-in-the-result 
opinion in the Gibson case would understand the element of 
officiality in an objective sense (regardless of the accused’s 
awareness) and exclude statements obtained surreptitiously in a 
military investigation; concurrence in the result was based on 


the view that the conversation was not part of an investigation. 

72. Par. 140a at p. 250 MCM, 1951. Cf. U. S. v. Colbert, 2 USCMA 
3, 7, 6 CMR 3, 7. 

73. U. S v Creamer, 1 USCMA 267, 273, 3 CMR 1, 7. 

74. U. S. v. Gibson, 3 USCMA 746, 752, 14 CMR 164, 170. 

75. “Subdivision (b) broadens the comparable provision in A. W. 24 
to protect not only persons who are accused of an offense but 
also those who are suspected of one.” (Hearings cited above in 
footnote 24, at p. 984. The last line of footnote 24 in the Aug. 
JAG Journal, p. 10, should read “No. 37, 81st Cong., Ist sess., p. 
574.”) On the other hand, subdivision (b) is addressed only to 
persons subject to the Code while its forerunner did not contain 
such limitation. The warning requirement was inserted in the 
24th Article of War, 10 USC 1495, by sec. 214 of an act of 24 June 
1948, ch. 625, 62 Stat. 631; for legislative history and scope of 


the amendment, see U. S. v. Gibson, 3 USCMA 746, 752, 11 CMR 
164, 170. 
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of the Manual’s list of situations falling under 
subdivision (d) ** extends the scope of subdivi- 
sion (b). The sixth illustration applies to a 
situation not covered by subdivision (b) as is 
clearly indicated by the phrase “and the state- 
ment was not obtained in violation of Article 
31b” at the end of that illustration. This item 
goes further than subdivision (b) in that it 
relates to any person obtaining a statemen* 
from a suspect or accused as distinguished from 
subdivision (b) which is addressed to persons 
subject to the Code. On the other hand, the 
sixth illustration indicates that a warning is 
not required where the accused or suspect is 
aware of his rights. Finally, this illustration 
states expressly that it applies only to an official 
(formal or informal) investigation. 

In subdivision (b), the combined interpreta- 
tive effect of the phrases “person subject to this 
code” and “shall interrogate, or request any 
statement * * *” is understood to limit the 
scope of the provision to military investigations 
because a person subject to the Code would not 
interrogate or request a statement from a sus- 
pect or accused in any other situation. The 
sixth illustration requires similarly an investi- 
gation; but is it likewise limited to a military 
investigation? In other words, does the sixth 
illustration extend the inadmissibility of a con- 
fession to one obtained without warning by 
any person conducting an official (formal or 
informal) investigation, e. g., a State or foreign 
civil police officer? Or does it indicate only the 
inadmissibility of a confession obtained without 
a warning in an official (formal or informal) 
military investigation by a person not subject 
to the Code such as a Civil Service employee 
of an Armed Force ” or a civil police officer when 
acting as agent of a military authority? The 
drafters of the Manual explained their view as 
follows: 


«“* * * Tt may well be that the words ‘person 
subject to this code’ in Article 31b were used 
merely because Congress did not desire in this 
military code to legislate with respect to police- 
men who are not subject or could not be made 
subject to the code, especially having in mind 
the provisions of Article 98 (noncompliance with 
procedural rules). Since it would appear to be 
both logically and morally indefensible, from the 
standpoint of making rules for determining the 
admissibility of confessions and admissions, to 
require that the accused or suspect be advised 
of the right against self-incrimination when he 
is interrogated or requested to make a statement 





76. See par. 140a at p. 249. 


77. Such civilians would be subject to the Code only in the situations 
described in Article 2 (10)—(12). 
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by persons who are subject to the code, but to 
dispense entirely, and in every case, with such a 
requirement when he is interrogated or requested 
to make a statement by persons (who may be 
military investigators) who are not subject to the 
code, the text of the Manual has been so phrased 
that civilian military investigators not subject to 
the code, and other investigators not subject to 
the code who are acting in an official capacity, 
must give a warning in those cases of interroga- 
tion or request in which the accused or suspect 
is not aware of the right against self-incrimina- 
es A hs 


\Vhile various boards of review reached conflict- 
iig results,” the Court of Military Appeals held: 


“The ‘official investigation’ referred to in para- 
graph 140a must be taken to mean not only an 
official inquiry, but as well an official military 
investigation. Thus, * * * if persons not sub- 
ject to the Code—such as civilian law enforce- 
ment authorities—conduct an interrogation or 
request a statement in furtherance of any military 
investigation, or in any sense as an instrument 
of the military, then the duty arises to furnish 
sound advice concerning the provisions of Article 
31. Otherwise they are not required to do so— 
and their failure will not operate to deprive the 
court-martial of any statement they may se- 
cure.” © 


d. Subdivision (b) and the sixth illustration 
do not prohibit a suspect or accused from being 
questioned after the warning. The Court of 
Military Appeals found no objection to thor- 
ough, searching and repeated questioning pro- 
vided it was conducted after the warning and 
left the accused or suspect at all times in a 
position in which he could exercise his free 
will to speak or remain silent.” 

e. The warning need not be given in the 
exact wording of subdivision (b) although use 
of its phraseology may be advisable; * it must 


3. Legal and Legislative Basis, MCM 1951, pp. 215-216. 

. For exclusion of stat ts obtained without warning by civil 
police: ACM S-5198, Wiser, 9 CFR 748, 750; CM 367832, Bailey, 
14 CMR 254,:258; ACM 9035, Bishop, 16 CMR 899, 902. Against 
it: CM 353954, Franklin, 8 CMR 513; CM 366023 (Recon) Will- 
iams, 13 CMR 198; CM 365320, Grisham, 13 CMR 486 (see also 
the following footnote); cf. ACM 7074, Walker, 13 CMR 676. 

. U. S. v. Grisham, 4 USCMA 694, 697, 16 CMR 268, 271. 

. U. S. v. Colbert, 2 USCMA, 3, 7, 6 CMR 3, 7. During an in- 
vestigation, evidence against the d may be discovered at 
various times, and it may be most in his interest that he be 
given repeated opportunity to speak with reference thereto. 
Regulations for formalized investigations, such as par. 34 MCM, 
1951, do not indicate that the accused be questioned after he said 
that he desires to remain silent. See app. 7, item 8 at p. 497 MCM, 
1951; also COL M. O. Edwards and COL C. L. Decker, The 
Serviceman and the Law, 6th ed., 1953, pp. 178-184. 

2. U. S. v. O’Brien, 3 USCMA 325, 328, 12 CMR 81, 84. One of the 
three parts of the advice required by subdivision (b) is infor- 
mation of the nature of the accusation. The Court of Military 
Appeals has found that, dependent on the cir tances of the 
case, admission in evidence of a self-incriminatory statement 
made after advice lacking that part does not constitute preju- 
dicial error so as to require reversal on appeal; U. S. v. O’Brien, 














be given so that the accused or suspect under- 
stands its full meaning, which may require ex- 
planation in a foreign language.” Reading of 
the article may be sufficient if it is understood 
by the accused or suspect.“ It is not necessary 
under all circumstances that the warning be 
repeated prior to each questioning * or that the 
warning be given by the very same person who 
conducts the interrogation.“ The warning need 
not be given if the individual who is being ques- 
tioned is then neither accused nor suspected of 
an offense. 

The fact that a suspect or accused is without 
counsel does not render his statement inad- 
missable.*’ Due process may lead to a different 
answer if he was refused counsel in a situation 
in which he was entitled to counsel, such as 
under Articles 32 (b) or 135 (c) of the Code.* 

Is it necessary to give advice beyond the three 
aspects of subdivision (b) ? Assume an accused 
made a confession which was obtained through 
violence or without warning and is inadmissible 
in evidence; several days later, he is given the 
warning as phrased in subdivision (b) and 
questioned again—this time without any vio- 
lence or threat. Having just been told that 
everything he says may be used against him, 
such accused might be under the misapprehen- 
sion that his earlier confession may be used 
against him and that he should retell his story 
with details most favorable to him. Should such 
an accused, before being questioned again, be 
advised that his earlier confession may not be 
used against him? The Court of Military Ap- 
peals held that lack of such warning does not 
render a subsequent confession inadmissible 
ipso facto; but lack of such warning may be 
one of the many factors in considering whether 
the new confession is a voluntary one.” 

f. It happens sometimes that a serviceman 
is accused or suspected of a certain offense and 
warned in accordance with subdivision (b) 
when questioned about it, and then makes a 
statement in which he incriminates himself 
with respect to a different offense. If he was 

3 USCMA 105, 109, 11 CMR 105, 109; U. S. v. Johnson, 5 

USCMA 795, 803, 19 CMR 91, 99. 

. U. 8. v. Hernandez, 4 USCMA 465, 468, 16 CMR 39, 42. 

. U. S. v. Molette, 3 USCMA 674, 676, 14 CMR 92, 94. 

. See U. S. v. Vigneault, 3 USCMA 247, 257, 12 CMR 3, 13 (“ * * * 
at a later time the accused offered to assist in finding [the mur- 
der weapon]. He had been warned of his rights under Article 
31 on three prior occasions.”) Dependent on the length of in- 
tervals between repeated questioning, renewed warning may be 
most advisable, even necessary. 

. U. S. v. Smith, 4 USCMA 369, 374-375, 15 CMR 369, 374-375. 

. U. 8S. v. Manuel, 3 USCMA 739, 741-742, 14 CMR 157, 159-160; 
U. S. v. Moore, 4 USCMA 482, 486, 16 CMR 56, 60. Cf. Stroble v. 
California, 343 U. S. 181, 197. 


. See also sec. 04056 NS, MCM, 1951. 
. U. S. v. Monge, 1 USCMA 95, 100, 2 CMR 1, 6. 
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given the advance warning required by sub- 
division (b), evidence of his incriminatory 
statement is not inadmissible merely because 
the advance warning informed him of an accu- 
sation different from the crime he confessed.*° 
On the other hand, if he was questioned without 
the advance warning required by subdivision 
(b), evidence of his confession is inadmissible 
under subdivision (d), and it is difficult to argue 
that neither subdivision applies because he was 
not suspected or accused of the offense which he 
confessed. Subdivision (b) merely requires 
that the person questioned is then an accused or 
suspected of an offense and that there is an 
official investigation. All these conditions are 
met.” 

In this context, two differences between sub- 
division (b) and the sixth illustration in the 
Manual’s list of situations under subdivision 
(d) should be noted. First, the illustration 
indicates that lack of warning or awareness 
renders a confession or admission inadmissible 
if the incriminatory statement relates to “the” 
offense of which the accused was suspected or 
accused. Further, the illustration does not set 
forth verbatim the advice to be given, and lines 
15-17 on page 250 of the Manual appear to re- 
quire in such a situation only that the accused 
or suspect was informed “of his right not to 
make the statement and understood that it 
might be used as evidence against him.” This 
is less than the triple advice required under 
subdivision (b).” 

7. LIE DETECTOR TESTS. 


Statements made under the influence of 
sodium amytal or related drugs (“truth 
serum”) and the results of a polygraph (“lie 
detector”) test are generally regarded to be 
inadmissible as evidence in a court-martial for 
or against the accused on the question of his 
guilt or innocence as they are not considered to 


90. U. 8S. v. O’Brien, 3 USCMA 325, 328, 12 CMR 81, 84. 

91. But see concurring-in-the-result opinion in U. S. v. Gibson, 3 
USCMA 746, 763, 14 CMR 164, 181. 

92. It is certainly preferable that the full advice be given, but the 
shorter advice seems to be sufficient for cases within the scope of 
the sixth illustration. The Dept. of the Army Pamphlet No. 27-9, 
Military Justice Handbook, The Law Officer, Aug. 1954, app. 
XVII, does not recognize the first difference; it uses the limiting 
phrase “the offense” for cases under subdivision (b) as well as 
for those under the sixth illustration. The pamphlet does recog- 
nize part of the second difference: If the interrogator was not 
subject to the Code, the pamphlet does not require as a prere- 
quisite for admissibility of the evidence that he informed the 
accused or suspect of the nature of the accusation. But insofar 
as the pamphlet requires for admissibility that an interrogator 
who was not subject to the Code advise the accused or suspect 
that any statement made by him might be used against him in a 
trial by court-martial, the last five words are not found in lines 
15-17 on page 250 of the Manual. See U. S. v. O’Brien, 3 
USCMA 325, 328, 12 CMR 81, 84; but see also U. S. v. O’Brien, 
3 USCMA 105, 109, 11 CMR 105, 109. 
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be sufficiently trustworthy at the present time.'* 
On the other hand, truth serum interviews an1 
lie detector tests are not forbidden absolutely 
as tools of investigation and may cause in- 
directly the downfall of the accused for severe| 
reasons; e. g., the results of the test or inter- 
view may focus suspicion on the particula: 
accused, and his statements and the graphs may 
furnish the investigators sufficient clues fo: 
unearthing other evidence which is admissibl: 
against the accused. Further, an accused—- 
especially if unaware of the inadmissibility of 
the direct results of a lie detector test or truth 
serum interview—may feel that his situation 
has become hopeless and afterwards be inclined 
to confess. 

As a truth serum interview is not admissible 
in evidence against the accused, it seems that 
Article 31 (b) of the Code is inapplicable inso- 
far as it indicates that a statement made by him 
may be used as evidence against him in a trial 
by court-martial. On the other hand, in view of 
the Constitutional protection against compul- 
sory self-incrimination and Article 31 of the 
Code, it is submitted that an individual may not 
be compelled to take a lie detector test or drug, 
and that an accused or suspect is to be advised 
that he need not take the test or drug,” in addi- 
tion to being informed of the nature of the accu- 
sation and the purpose and operation of the test 
or drug. Further, the extent of the admissi- 
bility of statements made by the accused re- 
quires explanation where the test or interview 
is merely part of an investigation employing 
also ordinary interrogation and because of the 
possibility that statements made during a lie de- 





93. U. S. v. Bouchier, 5 USCMA 15, 23, 17 CMR 15, 23 (truth serum 
interview). CM 348625, Pryor, 2 CMR 365; ACM 8866, King, 16 
CMR 858 (lie detector tests). See U. S. v. Massey, 5 USCMA 
514, 18 CMR 138 (‘** * * we entertain no doubt that the results 
of either a sodium pentothal interview or a ‘lie detector’ inter- 
rogation are inadmissible in evidence before a court-martial.” 
On review of the record, however, the convening authority exer- 
cises discretionary power and may consider such results in favor 
of the accused.) 

94. See U. S. v. Johnson, 5 USCMA 795, 799, 19 CMR 91, 95; also 
CM 365691, Smith, 12 CMR 519. 

95. Cf. Department of the Army Field Manual, FM 19-20, Criminal 
Investigation, July 1951, paragraphs 68 (Lie Detecting Set) and 
69 (Narco-Analysis) : 

“* * * The lie detecting set * * * is used to develop informa- 
tion, to determine if a person has knowledge of an offense, and 
to obtain an admission or confession of guilt. The provisions of 
Article 31, Uniform Code of Military Justice, and the Fifth 
Amendment to the Constitution of the United States apply to 
persons who are r ted to submit to an examination by a lie 
detecting set. Investigators should obtain written consent from 
all persons subjected to lie detecting set examinations, acknowl- 
edging that they have been informed of their rights and that they 
agree voluntarily to such an examination. * * * In general, 
graphs obtained during a lie detecting set examination are not 
admissible as evidence in court. However, the operator is usually 
permitted to testify relative to the questions asked, and the 
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tector test are admitted (as distinguished from 
the graphs and their interpretation) .” 

A confession made subsequently to a lie de- 
t-ctor test or truth serum interview is not in- 
»dmissible merely because it was made by the 
+ ccused subsequently to such test or interview. 
] ut the circumstances preceding, surrounding 
-nd following the test or interview are relevant 
t » the question whether the confession was “‘not 
\oluntary” in the broad sense of the phrase as 
ised in the Manual. 


t. EVIDENCE OF EXTRA-JUDICIAL CONFESSIONS 
AND ADMISSIONS AT THE TRIAL. 


The principal rule is Article 31 (d) of the 
(ode: No statement obtained from any person 
i1 violation of Article 31, or through the use of 
coercion, unlawful influence, or unlawful in- 
( ucement shall be received against him in a trial 
Ly court-martial. The following is a summary 
cf additional rules found in paragraph 140a of 
cf the Manual.” 

(1) Evidence of a confession may be received 
only after an affirmative showing by the prose- 
cution that the confession was made spontane- 
ously (without urging, interrogation or request 
for example), or that the making of the con- 
fession was not induced by a threat, promise or 
use of duress amounting to coercion, unlawful 
influence or unlawful inducement. . 

(2) When the confession was obtained upon 
interrogation or request during an official 
(formal or informal) investigation * in which 





answers given. Oral or written admissions or confessions ob- 
tained as a consequence of the examination may be admitted into 
evidence, if they meet legal requirements. 

“«* * * The use of narco-analysis as investigative technique 
has not found general acceptance. Admissions or confessions 
obtained through the use of truth serums are not admissible as 
evidence in court. The information obtained may be used only 
to develop the investigation. The subject must be warned of 
his rights, and a written statement obtained wherein the subject 
acknowledges the warning and voluntarily agrees to the narco- 
analysis. No person may be compelled to submit to such an 
examination. It must be conducted only when a qualified med- 
ical officer is available * * *” 

96. See ACM 8900 Radford, 17 CMR 595; Tyler v. U. S., C. A., D. C., 
193 F. 2d 24, 31, cert. denied 343 U. S. 908. See also Henderson 
v. State, — Okla Crim -——, 230 P. 2d 495, 23 ALR2d 1292, anno. 
1306, cert. denied 342 U.S. 898. 

7. Lack of oath, confrontation and cross-examination being the re- 
reasons for the rule against hearsay (par. 139a MCM, 1951), an 
accused’s voluntary extrajudicial statement is admissible against 
him as an exception b the d need not cross-examine 
himself (sée U. S. v. Sippel, 4 USCMA 50, 56, 15 CMR 50, 56). 
But this exception does not encompass extrajudicial confessions 
or admissions of a third person whether they exculpate or impli- 
cate the accused and are offered for or against him. To illus- 
trate, the hearsay rule renders inadmissible testimony that a 
third person made a deathbed f of the crime for 








which the accused is being tried; see par. 140a at p. 252 MCM, 
1951; Donnelly v. U. S., 228, U. S. 243. 
98. According to U. S. v. Grisham, 4 USCMA 694, 697, 16 CMR 
268, 271, the rule applies only if the investigation was a military 
official investigation. 





the accused was suspected or accused of an 
offense, the confession may be admitted only if 
also the following is shown affirmatively by the 
prosecution: The accused was first advised as 
required by Article 31 (b) of the Code or, if the 
confession was obtained by a person not subject 
to the Code, the accused was first warned or 
otherwise aware of his right not to make any 
statement and that it might be used against 
him.” 

(3) Paragraphs (1) and (2) apply to evi- 
dence of an admission if there is an indica- 
tion *” that any of the requirements was not 
met. Otherwise, evidence of an admission may 
be received without the preliminary showing 
required under paragraphs (1) and (2). 

(4) The accused may expressly consent that 
evidence of a confession or admission be ad- 
mitted without the preliminary showing re- 
quired above.’ 

(5) Consideration of evidence of an extra- 
judicial confession or admission by the mem- 
bers of the court in their deliberation on the 
question of the guilt or innocence of the ac- 
cused requires that the self-incriminatory state- 
ment has been corroborated by evidence aliunde. 
Introduction of this independent evidence has 
to precede evidence of the confession or admis- 
sion; but the court (law officer of a general 
court-martial; president of a special court- 
martial) may allow a different sequence ** on 
condition that the evidence of the confession or 
admission will be stricken and disregarded if 
the requirement of corroboration is not met 
eventually. 

(6) In regard to the necessary quantum and 
quality of the corroborating evidence, para- 
graph 140a requires “other evidence, either 
direct or circumstantial, that the offense 
charged had probably been committed by 
someone.” 

(7) A statement which is inadmissible 
under Article 31 (d) of the Code is inadmis- 


99. See also above sec. 6f on page 15. The phraseology of part 
of the Manual’s rules has been criticized: ““The draftsmanship 
of this passage [par. 140a@ MCM, 1951, p. 250, lines 8-17] seems 
neither careful nor artful, and we are not entirely sure that we 
grasp its meaning in all respects.” (U.S. v. Seymour, 3 USCMA 
401, 403, 12 CMR 157, 159.) 

100. “Indication” roughly means here suspicion; U. S. v. Josey, 3 
USCMA 767, 774, 14 CMR 185, 192. 

101. This seems to be preferable to construing the Manual to mean 
that advance showing of compliance with Art. 31 (b) is required 
only if there is an indication that Art. 31 (a) was violated. 

102. The inadmissibility provision of Art. 31 (d) and the require- 
ment of express consent to omission of the advance showing, to- 
gether with the rules of par. 154d of the Manual, might lead to 
the conclusion that any error is subject to review under Article 
59 (a) UCMJ. The Court of Military Appeals, however, takes a 
far stricter view when defense counsel fails to object to error 
at the trial; see U. S. v. Fisher, 4 USCMA 152, 15 CMR 152. 

103. See U. S. v. Manuel, 3 USCMA 739, 742, 14 CMR 157, 160. 
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sible at the trial not only as evidence of the 
guilt of the accused but also as evidence of a 
prior inconsistent statement for purposes of 
impeaching his credibility as a witness. 


9. ESTABLISHING VOLUNTARINESS. 


While Article 31 (d) declares inadmissible 
statements obtained in violation of the preced- 
ing subdivisions or through coercion, unlawful 
influence or unlawful inducement, paragraph 
140a grants the accused even stronger protec- 
tion by excluding evidence of a confession the 
voluntary nature of which is not established 
affirmatively and by excluding evidence of an 
admission upon suspicion that it was not volun- 
tary if voluntariness of the admission is not 
established affirmatively. The burden of prov- 
ing voluntarines is on the prosecution..~ A 
confession preceded by another which was 
clearly involuntary is presumptively the result 
of the same influence which caused the prior 
confession; but such presumption may be 
rebutted.’ 

Trial counsel should not offer evidence of a 
confession or admission which he knows to be 
not voluntary.’” Butif there is merely a doubt 


as to voluntariness, it may be his duty to bring 
about a ruling by the court (law officer) .% 

In a general court-martial, evidence estab- 
lishing the admissibility of a confession (or ad- 


mission suspected of being not voluntary) is 
ordinarily received by the law officer outside the 
presence and hearing of the court for a ruling 
on the admissibility of the confession." The 
same evidence, however, bears also on the ques- 
tion of the credibility of the confession or ad- 
mission, which is one of the factors in the 
deliberation by the court members on the issue 
of the innocence or guilt of the accused.’ In 
order to enable the court to pass on that ques- 
tion, the law officer, having ruled that evidence 
of a confession or admission will be received, has 


104. Par. 1536 at p. 293 MCM, 1951. For different rules in prosecu- 
tions for an offense involving a false statement (e. g., in viola- 
tion of Art. 107 or 131 UCMJ, see last subparagraph of par. 140a 
at p. 252 MCM, 1951. 

. U. S. v. Monge, 1 USCMA 95, 98, 2 MCM 1, 4. When the Govern- 
ment’s evidence shows voluntariness, the burden of going forward 
with rebutting evidence is on the accused; U. S. v. McGriff, 6 
USCMA 143, 19 CMR 269. 

. U. 8S. v. Monge, 1 USCMA 95, 99, 2 CMR 1, 5; U. S. v. Sapp, 1 
USCMA 100, 102, 2 CMR 6, 8. 

. See canon 22, Canons of Professional Ethics of the American 
Bar Association. 

U. S. v. Sapp, 1 USCMA 100, 102, 2 CMR 6, 8. 

Pars. 57g (2) and 154c MCM, 1951. See U. S. v. Cooper, 2 
USCMA 333, 337, 8 CMR 133, 137; U. S. v. Davis, 2 USCMA 505, 
513, 10 CMR 3, 11. For a general observation on advisability of 
recording see U. S. v. Lampkins, 4 USCMA 31, 33, 15 CMR 31, 33. 


110. Par. 140a at p. 250 MCM, 1951; U. S. v. Dykes, 5 USCMA 735, 
19 CMR 31. 
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the evidence leading to that ruling repeate} 
before the entire court. 

In order to prevent evidence of an admissio1 
from reaching the court, defense counsel has 
ordinarily to object when the evidence is offere } 
and to present evidence sufficient to create 1 
suspicion that the admission was not voluntary. 
Thereafter, the law officer will rule whether 
evidence of the admission will be received or 
whether the prosecution has to establish first 
the voluntary character of the admission. But 
this seems to be not the only course of actio1 
for defense counsel. If the suspicion that the 
admission was not made voluntarily arises while 
evidence of the admission is being introducec, 
it is submitted that defense counsel can stil 
move that the evidence be stricken. If an ac- 
mission is part of a statement of an exculpatory 
character, the defense may prefer that it be re- 
ceived in evidence—believing that its advan- 
tages outweigh the risk." The court (law off- 
cer) may bring the matter of objectionable evi- 
dence to the attention of defense counsel or 
exclude inadmissible evidence of its own mo- 
tion.™ 

Under Article 31(d), lack of any part of the 
warning required by subdivision (b) seems to 
render the confession or admission inadmissible 
although “the crux of Article 31 (b) lies in its 
requirement of a warning that the suspect is 
obliged to make no statement—not in its direc- 
tion that he be informed of the nature of the 
offense under investigation.” ™ 

When an accused makes an oral self-incrimi- 
natory statement of his own volition and after 
proper warning, and his statement is thereafter 
reduced to writing, evidence of the oral state- 
ment is admissible even if the writing is not 
accounted for.** Sometimes, a written confes- 
sion begins with a statement that it was made 
vountarily and after warning; such clause may 





111. For an exception, see U. S. v. Cooper, 2 USCMA 333, 337, 8 
CMR 133, 137. 

. See U. S. v. Fisher, 4 USCMA 152, 156, 15 CMR 152, 156. 

- Par. 54¢c MCM, 1951. See canon 3, Canons of Judicial Ethics 
of the American Bar Association: “3. Constitutional Obliga- 
tions. * * * [all judges in the United States] should fearlessly 
observe and apply fundamental limitations and guarantees.” 

. U. S. v. O’Brien, 3 USCMA 105, 109, 11 CMR 105, 109; the 
Court of Military Appeals held that, under the circumstances 
of that case, admission of the self-incriminatory statement in 
evidence without proof that the accused had been informed of 
the exact nature of the offense did not amount to prejudicial 
error. 

- Par. 140a at p. 251 MCM, 1951; U. S. v. Molette, 3 USCMA 
674, 14 CMR 92, and U. S. v. Manuel, 3 USCMA 739, 14 CMR 
157. 

See and distinguish CM 353392, Mills, 5 CMR 271 (application 
of the best-evidence rule). For evidence in form of playing 
back a tape recording, see U. S. v. Thomas, 6 USCMA 92, 98, 19 
CMR 218, 224; also U. S. v. Noce, 5 USCMA 715, 19 CMR 11 
(playing back a tape recording for the purpose of voice identifi- 
cation). 
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be sufficient for the advance showing of volun- 
teriness but is rebuttable. 

Upon his own request, an accused may take 
tie stand as a witness at his trial."° He may 
li nit his request to giving testimony concerning 
t! e involuntariness of his confession or admis- 
sion; his cross-examination may then cover the 
d tails under which he made the self-incrimi- 
nitory statement but may not extend to the 
q iestion whether his confession or admission is 
tue." 


1). CORROBORATION. 


An accused cannot legally be convicted upon 
his extra-judicial confession or admission with- 
oit corroboration. In regard to the necessary 
n easure of corroboration, the Manual provides: 

“An accused cannot legally be convicted upon 
his uncorroborated confession or admission. A 
court may not consider the confession or admis- 
sion of an accused as evidence against him unless 
there is in the record other evidence, either direct 
or circumstantial, that the offense charged had 
probably been committed by someone.” ** 
lhis other-evidence alone need not be sufficient 
to convince beyond a reasonable doubt that the 
offense has been committed. On the other hand, 
the Court of Military Appeals has explained 
that the Manual provision 
“requires, as corroboration of a confession, some 
evidence tending to establish the probability of 
the existence of each element of the offense 
charged.” *” 
In other words, evidence outside the confession 
is not sufficient to render a confession admis- 
sible if that other evidence, while perhaps en- 
hancing the belief in the trustworthiness of 
the confession (e. g., by linking the accused to 
the crime), does not establish independently 
the probability that the offense with all its essen- 
tial elements has been committed.'”° 

The Manual does not require that the con- 

fession or admission be corroborated to the 


extent that the evidence aliunde indicate neces- 
sarily the accused as the perpetrator of the 
crime. It requires corroborative evidence tend- 
ing to establish that the offense alleged has been 
committed by someone; such evidence is called 
evidence of the corpus delicti. In a homicide 
case, evidence of the corpus delicti is evidence 
of the unlawful killing of the victim by someone. 
In larceny, the corpus delicti is the theft of the 
property by someone." In sabotage, the corpus 
delicti is the act of sabotage. In other words, in 
these cases, the corpus delicti is the committed 
injury without connecting the accused as the 
perpetrator. But there are other offenses where 
the injury cannot be isolated without identify- 
ing the offender, e. g., tax evasion and desertion. 
The Supreme Court said: 
“But in a crime such as tax evasion there is no 
tangible injury which can be isolated as a corpus 
delicti. As to this crime, it cannot be shown 
that the crime has been committed without iden- 
tifying the accused. Thus we are faced with the 
choice either of applying the corroboration rule 
to this offense and according the accused even 
greater protection than the rule affords to a 
defendant in a homicide prosecution * * *, or 
of finding the rule wholly inapplicable because 
of the nature of the offense, stripping the accused 
of his guarantee altogether. We choose to apply 
the rule, with its broader guarantee, to crimes 
in which there is no tangible corpus delicti, where 
the corroborative evidence must implicate the 


accused in order to show that a crime has been 
committed. * * *” 


The military rule is to the same effect, with 
the possible clarification that the evidence of the 
corpus delicti is evidence of “the offense 
charged”—not merely “a crime” or lesser in- 
cluded offense; thus in desertion with intent to 
remain away permanently, the corpus delicti is 
the desertion charged, including the required 
intent. In a case in which it reversed the con- 
viction, the Court of Military Appeals said that 
the corroborative evidence is to be measured 





116. 18 USC 3481; quoted in footnote 15 (August JAG Journal p. 9). 

117. Par. 140a at p. 250 MCM, 1951. 

118. Par. 140a at p. 251 MCM, 1951. 

119. U. S. v. Petty, 3 USCMA 87, 89, 11 CMR 87, 89; also U. S. v. 
Landrum, 4 USCMA 707, 711, 16 CMR 281, 285: “The record 
must contain substantial, independent evidence to establish the 


existence of each element of the offense charged.” 
Isenberg, 2 USCMA 349, 8 CMR 149. 

. The Supreme Court has recently stated that, in the federal 
courts, corroborative “evidence is sufficient te render the self- 
incrimi t admissible in evidence if it enhances 
the trustworthiness of the confession or admission without nec- 
essarily tending to establish the el ts of the offense inde- 
pendently; Opper v. U. S., 348 U. S. 84, 92-93; Smith v. U. S. 
348 U. S. 147, 156; U. S. v. Calderon, 348 U. S. 160, 168. But the 
Court of Military Appeals points out that, in the military field, 
the Manual provision as understood and applied by the Court 
of Military Appeals remains binding; U. S. v. Villasenor, 6 
USCMA 3, 6, 19 CMR 129, 132; see also Article 36 UCMJ. 


See U. S. v. 


tory 4+at, 








19 





Prior to the Villasenor case, the Court of Military Appeals 
appeared to adopt the Supreme Court view; in U. S. v. Stribling, 
5 USCMA 531, 18 CMR 155, the accused was found guilty under 
two specifications of two acts of embezzlement of $200 and 
$2,200, respectively. The accused had confessed embezzling 
$200; the evidence aliunde established an over-all shortage of 
$2,400 in the funds entrusted to him. The Court of Military 
Appeals said: 

“The definitely established existence of that shortage—as the 
Supreme Court said [in the Calderon case]—‘provides substan- 
tial evidence that the crime or crimes of * * * [larceny] have 
been committed; the corroboration rule requires no more.’ 
Thus the imposition in the case at bar of penalties based on 
two specifications of larceny, each in excess of $50.00, was 
clearly authorized by the most recent authoritative precedent.” 
(Similar to the Stribling case, also U. S. v. Arrington, 5 
USCMA 557, 18 CMR 181. 

121. Cf. U. S. v. Evans, 1 USCMA 207, 2 CMR 113. 
122. Smith v. U. S., 348 U. S. 147, 154. 
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“by the only test now prescribed in the Manual, 
that is, that there must be evidence in the record 
aside from the confession, showing that the 
offense charged has probably been committed by 
someone. * * * evidence of a short absence 
without leave does not show that the offense of 
desertion has probably béen committed. There 
is a total absence of facts or circumstances from 
which an intent not to return to the service may 
be inferred. * * *”™ . 


The rule requiring corroboration through 
“other evidence, either direct or circumstantial, 
that the offense charged had probably been 
committed by someone” allows consideration of 
the corroborative evidence in the light of 
rational inferences and judicial notice.** Ad- 
ditional extra-judicial confessions and admis- 
sions, however, do not furnish the required 
corroboration.“ In a forgery case, on the 
other hand, the accused’s signature appearing 
on his confession was regarded as independent, 
corroborating evidence for purposes of com- 
paring his handwriting with his alleged hand- 
writing on a money order.” 

Endeavoring to comply with the rule of intro- 
ducing evidence of the corpus delicti prior to 
evidence of a confession or admission, a trial 
counsel may be well advised if he briefly ex- 
plains to the court in his opening statement 
what he is trying to do so that the evidence can 
“be properly appraised as it is presented.” ?*’ 

If an accused takes the stand as a witness, 
his credibility may be impeached, e. g., by evi- 
dence that he made an inconsistent statement in 
a pretrial investigation. But if that statement 
is not admissible as evidence of his guilt because 
of violation of Article 31, it is also inadmissible 
for impeachment purposes.’ 


123. U. S. v. Isenberg, 2 USCMA 349, 355, 8 CMR 149, 155; a recent 
case is U. S. v. Bonds, 6 USCMA —, 19 CMR —. U. S. v. 
Uchihara, 1 USCMA 123, 128, 2 CMR 29, 34, had left the ques- 
tion open. See also U. S. v. Brooks, 1 USCMA 88, 1 CMR 88. 
U.S. v. Creamer, 1 USCMA 267, 273, 3 CMR 1, 7, is a case tried 
under the 1949 edition of the Manual for Courts-Martial. 

124. U. S. v. Creamer, 1 USCMA 267, 273, 3 CMR 1, 7, and U. 8. 
v. Landrum, 4 USCMA 707, 712, 16 CMR 281, 286 (corroboration 
includes rational inferences) ; also U. S. v. Morris, 6 USCMA 108 
19 CMR 234. U.S. v. Uchihara, 1 USCMA 123, 127, 2 CMR 29, 
33 (relation of corroboration to judicial notice). 

125. Par. 140a at p. 251 MCM, 1951; U. S. v. Jones, 2 USCMA 80, 
84, 6 CMR 80, 84; however, evidence of a self-incriminatory 
statement by the accused may furnish the corroboration if it is 
admissible under some rule of evidence other than the rule 
concerning extra-judicial confessions and admissions, e. g., 
under the business-entry exception to the rule against hearsay 
(par. 144c MCM, 1951) or as an “admission before the fact” 
(see p. 8 and footnote 12, August JAG Journal; U. S. v. 
Villasenor, 6 USCMA 3, 11, 19 CMR 129, 137. 

126. U. S. v. Manuel, 3 USCMA 739, 743, 14 CMR 157, 161. 

127. App. 8a at p. 510 MCM, 1951. See U.S. v. Stringer, 5 USCMA 
122, 126, 17 CMR 122, 126 for what may happen. 

128. Par. 1536 (2) (c) MCM, 1951; U. S. v. Pedersen, 2 USCMA 263, 
8 CMR 63. 
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11. CONFESSIONS AND ADMISSIONS IN JUDICLAL th 
















PROCEEDINGS PRIOR TO THE TRIAL. > . 4 

a. A serviceman may be called as a witness § ., t w 
in the court-martial trial of another service- (3) 
man and, in his testimony, he may incriminate ai the 
himself. His self-incriminating statements ace § + ore 
later used at his own trial as evidence against § ¢. -in 
him.” What are the rules and safeguards § i; o r¢ 
which protect him? Do the rules apply which § ,. tio, 
control extra-judicial confessions and admi3- Tu 
sions during an investigation because the trial § j¢ .m: 
at which he testified was not his trial? Or «lo & oj her 





the rules apply which relate to judicial confes- 
sions and admissions of an accused because tlie 
self-incriminating statements were made at a 
trial as distinguished from an investigation? 
Or is the situation altogether different and suo- 
ject to a third set of rules? 

While judicial confessions and admissions are 
outside the scope of this article, the answer to 
above questions requires an outline of the prin- 
cipal differences between the rules relative to 
extra-judicial confessions and admissions and 
those concerning judicial self-incriniination : 

(1) At his own trial, the accused is not a 
competent witness unless he requests to be a 
witness.” This right includes but surpasses 
that granted by Article 31 (a). If he requests 
to be a witness at his trial, he is regarded to have 
waived at the same time the protection under 
Article 31 (a) and cannot claim it when cross- 



























































































examination becomes uncomfortable. On the sa 
other hand, an accused may not be called as a th 

° P e ° e | 
witness and questioned at his trial unless he § .y), 
requests to be a witness, while an accused may hail 
possibly be questioned at an investigation once ae 
the warning required by Article 31(b) has been toa 
given." stag 

(2) During an investigation, the warning T 
under Article 31 (b) is mandatory before an the 
accused or suspect is questioned ; but at his trial, § ..,, 
the court will explain the accused his position by « 
unless “it otherwise affirmatively appears of que 
record that the accused is aware of his rights in J pat 
the premises.” ** While the Manual refers in § gop 
this connection to Article 31, the context indi- § py 
cates that subdivision (b) is not regarded to § the 
apply because the latter requires a warning irre- § je: 
spective of whether or not the accused is aware § the 











of his rights. The view that the Manual does 
not regard subdivision (b) to be applicable to 


129. See U. S. v. Howard, 5 USCMA 186, 17 CMR 186. 

130. 18 USC 3481; quoted in footnote 15 (August JAG Journal p. 9). 

131, See sec. 6d and footnote 81, supra. 

132. Par. 53h and app. 8a at p. 516 MCM, 1951; see also p. 513. But 
see par. 79d MCM, 1951 requiring advice absolutely in summary 
court trials; in the ab of def 1, it t he 

d that d has been advised. 






























































the trial of the accused is strengthened by the 
fact that the accused is asked how he pleads 
w thout advance warning; he receives a differ- 
e) t warning after his plea of guilty.** 

(3) A confession made by plea or testimony 
ai the trial need not be corroborated.“ Nor is 
tl ere any need for an advance showing of volun- 
te riness although flagrant violation of the warn- 
ir g requirements ** may be ground for remedial 
a tion on review.?* 

Turning now to the situation in which a serv- 
iceman is called as a witness at the trial of an- 
other serviceman,” there is no doubt that 
A-ticle 31 (a) applies, that is to say, the witness 
may claim his privilege to refuse to answer any 
question the answer to which might tend to 
incriminate him. The Manual provides: 

“The privilege of a witness to refuse to respond 
to a question the answer to which may tend to 
incriminate him is a personal one which the 
witness may exercise or waive as he may see fit. 
Such a question is not subject to objection by 
counsel or the court, although the court should 
advise an apparently uniformed witness of his 
right to decline to make any answer which might 
tend to incriminate him. * * *” 

The last sentence quoted indicates that the 
Manual does not regard Article 31 (b) to be 
applicable because its directory language is 
different from, and weaker than, the mandatory 
warning requirement of subdivision (b). -~One 
of the reasons for the merely directory language 
seems to be that the court frequently does not 
know in advance that the witness is involved in 
the criminal transaction. The trial counsel who 
calls the witness ordinarily has such advance 
knowledge but he does not appear to be subject 
to subdivision (b) because the latter is regarded 
to apply to the investigative rather than the trial 
stage. 

The foregoing dealt only with the situation at 
the trial at which the self-incrimination oc- 
curred. When the witness is subsequently tried 
by court-martial, Article 31 (d) applies and the 
question arises whether his former self-incrimi- 
natory testimony was voluntary in the wide 
sense of the word. If he had not been warned 
by the court before which he testified, nor by 
the party who called him as a witness, and if 
he was actually unaware of his rights and under 
the impression that it was his duty to answer 
133. App. 8a at p. 509 MCM, 1951. 

134, Par. 706 (2) and 140a at p. 252 MCM, 1951. 


135. Par. 53h, 706, 79d MCM, 1951. 
136. See NCM 253, King, 13 CMR 532. 





Cf. U. S. v. Collier, 1 USCMA 


575, 577, 5 CMR 3, 5 (“** * * to establish a violation of the right 
against self-incrimination the accused must show some act which 
denies him the right to free choice.”’) 

137. See U. S. v. Howard, 5 USCMA 186, 17 CMR 186. 

138. Par. 1506 MCM, 1951. 


all questions, a question of testimonial compul- 
sion is presented. The answer depends entirely 
upon the factual details of the particular case.’ 

b. A naval court of inquiry is controlled not 
only by Article 31 but also by 18 USC 3481.” 
As a consequence, the implementing regulations 
are explicit in setting forth the rights and 
duties of three different categories of witnesses 
before such court: 

(1) A person who is charged with an 
offense may not be called to testify in regard 
to that offense unless he requests to be a 
witness (18 USC 3481). 

(2) A person who is suspected of an 
offense may be called as a witness; but, if he 
so desires, he need not make any statement 
in regard to that offense (Article 31 (b)). 

(3) Any other person may be called as a 
witness; but he may invoke the privilege 
against self-incrimination in regard to any 
question the answer to which might tend to 
incriminate him (Article 31 (a) ). 


Other fact finding bodies are controlled by 
Article 31 and distinguish between persons 
who are accused or suspected of an offense (and 
granted the rights provided by subdivision 
(b) ) and other witnesses not so accused or sus- 
pected, who are protected by subdivision (a). 


12. INSTRUCTIONS FOR, AND CONSIDERATION BY, 
MEMBERS OF COURTS-MARTIAL. 

According to Article 51 (b) of the Code the 
ruling of the law officer on an interlocutory 
question such as the admissibility of certain 
evidence is final and constitutes the ruling of the 
court-martial. In regard to a ruling by the law 
officer admitting an extra-judicial confession 
into evidence, the Manual provides: 

“The ruling of the law officer * * * that a 
particular confession or admission may be re- 





139. In U. S. v. Howard, 5 USCMA 186, 192, 194, 17 CMR 186, 192, 
194, the Court of Military Appeals found that the privilege of 
the accused had not been violated at the trial at which he was 
called as a witness: “By subsection (a) he t be compelled 
to testify against himself; but the mere calling him to the witness 
stand is not compulsion. He still has the right of free choice, 
If a question is incriminating, he cannot be compelled to answer; 
but his refusal to do so can be predicated only on a privilege 
which must be exercised by him personally * * *, * * * There 
is no showing which would cause us to believe that the accused 
was not familiar with the rights. guaranteed him * * *.” 

140. Quoted in footnote 15 (August JAG Journal p. 9). 

141. Sec. 03091 (2); also sec. 03089 and pp. 60, 61, 64 NS, MCM. 

After a serviceman, after full warning and at his own request, 
testified before a court of inquiry and incriminated himself, his 
statement was admissible as evidence against him in a subse- 
quent trial by court-martial under the confession exception to 
the rule against hearsay; Art. 50 UCMJ does not bar its admis- 
sibility nor does use of his statement as evidence against him 
bar a sentence of dismissal. (U.S. v. Sippel, 4 USCMA 50, 15 
CMR 50, referring to par. 1456 at pp. 271, 272 MCM, 1951.) 

142. Sec. 04069; also sec. 04056 NS, MCM. 
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ceived in evidence is not conclusive of the vol- 
untary nature of the confession or admission. 
Such.a ruling merely places the confession or 
admission before the court, that is, the ruling 
is final only on the question of admissibility. 
Each member of the court, in his deliberation 
upon the findings of guilt or innocence, may come 
to his own conclusion as to the voluntary nature 
of the confession or admission and accept or re- 
ject it accordingly. He may also consider any 
evidence adduced as to the voluntary or involun- 
tary nature of the confession or admission as 
affecting the weight to be given thereto.” 


This provision was generally understood to 
place the issue of voluntariness of the confes- 
sion as well as the issue of its truth before the 
court-martial so that its members had to dis- 
regard the confession if they were not convinced 
that the confession was voluntary.“ The Court 
of Military Appeals has now ruled out such in- 
terpretation on the ground that it would inter- 
fere with the proper distribution of functions of 
the law officer and the members of the court- 
martial and with the statutory provision of the 
finality of the law officer’s ruling on interlocu- 
tory questions such as the admissibility of 
evidence: 


“In light of the provision of the Uniform Code 
that the ruling of the law officer as to admissi- 
bility is ‘final’ it would be difficult to justify em- 
powering court members to reject a confession, 
regardless of its credibility, on the single ground 
that it was involuntary, and therefore incompe- 
tent as evidence. Nor is there aught in the 
civilian precedents which would lead to such a 
result.” ** 


The Court considers that the court-martial 
members may weigh the evidence relative to the 
voluntariness or involuntariness only insofar as 
such evidence bears on the question of the 
trustworthiness (truth, credibility, weight) of 
the confession. Likewise, according to the 


143. Par. 140a at p. 250 MCM, 1951. 

144. Department of the Army Pamphlet No. 27-9, Military Justice 
Handbook, The Law Officer, Aug. 1954, app. XVII, p. 127. Also 
U. 8. v. Cooper, 2 USCMA 333, 337, 8 CMR 133, 137; U. 8S. v. 
Davis, 2 USCMA 505, 512, 10 CMR 3, 10; ACM 6385, Goodbird, 
9 CMR 658, 662. 

145. U. S. v. Dykes, 5 USCMA 735, 740, 9 CMR 31, 36. The Court 
refers to views expressed by Professor E. M. Morgan and Dean 
Wigmore, further to State v. Crank, 105 Utah 332, 142 P2d 178; 
Rules 8 and 63(6) of the “Rules of Evidence recently drafted 
by the National Conference of Commissioners on Uniform State 
Laws” [Handbook of the National Conference of Commissioners 
on Uniform State Laws * * *, 1953, pp. 161, 168, 201]; and a 
concurring-in-the-result opinion in U. S. v. Gibson, 3 USCMA 
746, 14 CMR 164. But see Wilson v. U. S., 162 U. S. 613, 624: 

“When there is a conflict of evidence as to whether a con- 
fession is or is not voluntary, if the court decides that it is 
dmissible, the question may be left to the jury with the direc- 








tion that they should reject if upon the whole evidence they 
are satisfied it was not the voluntary act of the defendant.” 
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Court of Military Appeals, if a failure to warn 
is in issue, the members of the court-martial 
are to weigh the evidence relative to the ques 
tion whether the accused was warned, only ins > 
far as it bears on the truth of the confessio::; 
and they may not disregard the confession if 
they are convinced that it is true solely on tie 
ground that they are not convinced that tiie 
accused was warned as required by Artic'e 
31 (b) of the Code. The Court says: — 


“* * * When involuntariness is an issue, it will 
generally suffice to advise court members to ti is 
effect. ‘Gentlemen, you have heard evidence 
bearing on the voluntariness of the statement I 
have admitted in evidence. It is recognized that 
involuntary statements are often untrustwortny 
and unreliable. Therefore, the voluntariness of 
statement before you here constitutes a matter 
you should consider in determining what weight, 
if any, you are to give that statement. In ce. 
ciding this latter question, you should be affected 
in no way by the circumstance that I have per- 
mitted this statement to be received in evidence.’ 
If a failure to warn—in addition to involuntari- 
ness—is in issue, the law officer properly may 
add: ‘The circumstances surrounding the giving, 
or the failure to give a warning to the accused 
of his right to remain silent are among those to 
be considered in determining whether the state- 
ment I have admitted in evidence was made vol- 
untarily or the reverse.’ ” 


The next question relates to the requirement 
of coroboration: When the law officer admits 
evidence of an extra-judicial confession or ad- 
mission after evidence of the corpus delicti has 
been introduced, is his ruling binding on the 
members of the court not only as regards admis- 
sibility but also in regard to the sufficiency of 
the evidence of the corpus delicti? The Court 
of Military Appeals pointed out that state and 
federal courts favor the view that, in a close 
case, an issue as to the sufficiency of the corrob- 
oration may be presented and that the judge 
should instruct the jury accordingly; but the 
Court left the question undecided for court- 
martial proceedings.” Unless and until the 
Court rules differently, it seems to be preferable 
that, in appropriate cases and upon request by 
counsel, the law officer instruct the members of 
the court on the requirement of corroboration 
because, first, the Court may rule that lack of 
such instruction constitutes prejudicial error 
and, second, there may be situations in which 
the sufficiency of the corroborative evidence 
depends on the weight (credibility) which the 
members of the court attach thereto, e. g., where 





146. U. S. v. Dykes, 5 USCMA 735, 744, 9 CMR 31, 40. 
147. U.S. 1. Landrum, 4 USCMA 707, 713, 16 CMR 281, 287. 
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the prosecution’s case consists of the testimony 
of an alleged accomplice and evidence of an 
extra-judicial admission of the accused. In all 
cises involving an extra-judicial confession or 
admission, the “facts [admitted] plus the other 
evidence besides the admission must, of course, 
te sufficient to find guilt beyond a reasonable 
c oubt.” 8 

If there are several accused at the trial, evi- 
cence of an extra-judicial confession or admis- 
sion made by one of them may be admitted as 
«vidence against him only, and the law officer 
should instruct the court accordingly. The 
foregoing limitation, however, does not apply 
\ here the evidence is admissible under a recog- 
1 ized rule of evidence other than the confession 
ule, e. g., the rule admitting former testi- 
1iony.** Nor does the limitation apply to evi- 
cence of incriminatory statements or other 
conduct of a co-conspirator or accomplice dur- 
ing and in pursuance of the conspiracy or 
common venture.?™ 

A recent Supreme Court opinion contains the 
following passage: 


“Petitioner contends that his * * * statement 
should not have been admitted in evidence be- 
cause it was procured pursuant to an under- 
standing between petitioner and a Government 
agent that the case would be closed and the 
petitioner granted immunity. * * * The Gov- 
ernment agent testified that he was aware of no 
such understanding and that he had made no 
promises to close the case. * * * [The trial 
judge] submitted the issue to the jury with the 
instruction that they were to reject the state- 
ment, and all evidence obtained through it, if 
‘trickery, fraud or deceit’ were practiced on 
petitioner or his accountant. 

“The issue of fraud or deceit on the part of 
the Government agent was properly submitted 
to the jury * * *.”™ 


It could be argued that this passage, particu- 
larly, the phrase “‘properly submitted,” changes 
federal case law in two respects: first, by 
regarding as inadmissible evidence of any self- 
incriminatory statement obtained through 
trickery, fraud or deceit and, second, by exclud- 
ing evidence discovered as a result of informa- 
tion obtained through involuntary, inadmissible 
statements. But the phrase “trickery, fraud 
or deceit” is being used with respect to a prom- 
ise of immunity allegedly made by a government 





148. Opper v. U. S., 348 U. S. 84, 93. 

149. Par. 1406 at p. 253 MCM, 1951; U. S. v. Borner, 3 USCMA 306, 
311, 12 CMR 62, 67. 

150. Par. 140a at p. 252 MCM, 1952. 

151. See footnote 12 (August JAG Journal p. 8). 

152. Smith v. U. S., 348 U. S. 147, 150. 





agent under color of office, and there is no 
factual basis for assuming that the trial judge 
and the Supreme Court here intended to declare 
inadmissible self-incriminatory statements ob- 
tained through any other trickery, such as prac- 
ticed by undercover agents or informers.’™ 
Further, the context does not warrant the con- 
clusion that the Supreme Court here intended to 
extend, to evidence derived from confessions 
and admissions, the rule excluding evidence dis- 
covered as the result of information obtained 
through unreasonable search and seizure or 
illegal wiretapping and divulgence.™ The 
current rule is just the opposite: “Although a 
confession or admission may be inadmissible 
because it was not voluntarily made, neverthe- 
less, the circumstance that it furnished infor- 
mation which led to the discovery of pertinent 
facts will! not be a reason for excluding evidence 
of such pertinent facts.” ** 


13. THE REVIEW OF CASES INVOLVING EXTRA- 
JUDICIAL CONFESSIONS OR ADMISSIONS. 

a. It is part of military due process that a 
convening or other reviewing authority may not 
consider, against the accused, a confession or 
admission which could not lawfully be consid- 


ered at the trial under subdivision (d) of Arti- 
cle 31.1% 





153. Under Article 31, a situation in which self-incrimination was 
elicited through trickery should be tested at least by the follow- 
ing questions: (a) Was a warning required under Article 31 (b) 
or paragraph 140a of the Manual and, if so, was the warning 
lacking when the trick, tactic or technique was employed? (b) 
Was the trick, tactic or technique likely to induce an untrue 
answer? (c) Did the trick, tactic or technique amount to un- 
lawful influence, e. g., did it consist of a statement or conduct 
that was unlawful? For a recent case, see U. S. v. Payne, 6 
USCMA —, 19 CMR —; the investigator elicited a self-incrimina- 
tory answer when he asked the suspect: “Man to man, just be- 
tween you and I, when was the last time you used narcotics?” 
The incriminatory reply was considered to be admissible evi- 
dence under the circumstances of the case. 

154. Par. 152 at p. 288 MCM, 1951. 

155. Par. 140a at p. 251 MCM, 1951; see U. S. v. Fair, 2 USCMA 
521, 529, 10 CMR 19, 27. An extra-judicial confession itself, 
however, may be inadmissible as the “fruit of a poisonous tree” 
where the “tree” is an earlier unlawful act, such as illegal 
wiretapping and disclosure or unreasonable search and seizure. 
The admissibility or inadmissibility depends on the degree of 
affinity and intervening circumstances. Once an illegal activity 
is shown, the burden is on the prosecution to show that the 
evidence offered stems from an independent source; see U. S. 
v. Eliwein, 6 USCMA —, 19 CMR —, for a discussion of these 
and related questions, including the applicability of the “fruit 
of the poisonous tree” doctrine to situations in which the 
“tree” is an earlier involuntary confession or rather the coercion 
ete., which caused the first confession. See also U. S. v. Noce, 
5 USCMA 715, 722, 19 CMR 11, 18, holding that chain of causa- 
tion was interrupted between an illegal (compelled) voice 
identification test and a self-incriminatory statement with ten 
days and three warnings in between. 

156. U. S. v. Duffy, 3 USCMA 20, 23, 11 CMR 20, 23. But see U. S. v. 
Massey, 5 USCMA 514, 18 CMR 138 (Convening authority’s 
discretionary power in reviewing the case allows him to con- 
sider matter in favor of the accused which is inadmissible as 
evidence at the trial, such as the result of a lie detector test). 
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b. The Court of Military Appeals will accept 
the ruling of the trial court on the question of 
the voluntariness of a confession or admission 
whenever that ruling is supported by substan- 
tial evidence.*” 


c. Article 59 (a) of the Code provides: 


“A finding or sentence of a court-martial shall 
not be held incorrect on the ground of an error of 
law unless the error materially prejudices the 
substantial rights of the accused.” 


The Manual implements this rule as follows: 


“* * * The test to be applied in determining 
whether an error materially prejudiced the sub- 
stantial rights of the accused is this: An error 
prejudicial to the rights of the accused must be 
held to require the disapproval of a finding of 
guilty of an offense, or the part thereof, to which 
it relates unless the competent evidence of record 
is of such quantity and quality that a court of 
reasonable and conscientious men would have 
made the same finding had the error not been 
committed. 

“Regardless, however, of the test in the sub- 
paragraph above, if the error is such a flagrant 
violation of a fundamental right of the accused 
as to amount to a denial of due process * * * the 
finding must be disapproved regardless of the 
compelling nature of the competent evidence of 
record.” 


Thus in a case in which the accused were sen- 
tenced to death, the Court of Military Appeals 
found that grave error “inherently prejudicial” 
was committed at the trial when evidence of ad- 
missions obtained without the required warning 
was received. Although defense counsel had 
not objected to the evidence at the trial, the 
Court reversed and ordered a rehearing.’ In 
another case, the Court announced : 


157. U. S. v. Monge, 1 USCMA 95, 98, 2 CMR 1, 4; U. S. v. Webb, 1 

USCMA 219, 222, 2 CMR 125, 128; U. S. v. Jackson, 3 USCMA 
646, 649, 14 CMR 64, 67. 

158. Par. 87¢ MCM, 1951. 
59. U. S. v. Wilson and Harvey, 2 USCMA 248, 255, 8 CMR 48, 55. 

The following situations are distinguishable from failure to 
object: A witness, suspect or accused may waive his right to 
refuse to answer or to remain silent by choosing to answer or 
make a statement. (See par. 140a (at p. 250) and 1506 MCM, 
1951 and, particularly, sec 0309i(2) at p. 39 NS MCM for the 
extent to which he is bound to make disclosures once he starts.) 
Such a waiver, in order to be effective, must be “informed and 
intelligent.”” U. S. v. Welch, 1 USCMA 402, 407, 3 CMR 136, 
141, referring to Johnson v. Zerbst, 304 U. S. 458, 464; note 
the prerequisite of warning under Article 31 and the limitations 
set forth in par. 11 (a) above. 

Again, at the trial, the accused may request to be a witness, 
and if he then incriminat hi if, his voluntary act may 
vitiate an error committed before; see U. S. v. Hatchett, 2 
USCMA 482, 487, 9 CMR 112, 117; U. S. v. Trojanowski, 5 
USCMA 305, 313, 17 CMR 305, 313. 








“Our general premise must certainly be that a 
violation of the accused’s privilege against se] - 
incrimination will necessitate reversal regardle: s 
of the presence of compelling evidence of guilt.” ” 


In considering reversal of a conviction to be r - 
quired, “regardless of compelling evidence cf 
guilt other than the statement,” the Court de- 
clined to erect a distinction between cases ir- 
volving coercion (“third-degree” tactics) an 
those involving unlawful inducement: 


“In dealing with so basic a protection as the one 
against self incrimination, it would be highly 
undesirable—perhaps unworkable—to attempt 
to cause results to hinge on the means by whic 
the will of the accused was constricted in the 
making of the statement. Nor in safeguardin: 
this right, would we distinguish between admis- 
sions and confessions—once it is established 
clearly that the statement received in evidence 
had been unlawfully secured.” ™ 


The Court, however, distinguishes between 
cases in which the record shows that the in- 
criminatory statement was inadmissible and 
was admitted in violation of the statute (Article 
31 (d)) and other cases in which the record 
merely indicates the violation of a procedural 
safeguard (advance showing of voluntariness) 
and the mere possibility—as distinguished from 
probability or certainty—that the incrimina- 
tory statement was not voluntary and that 
Article 31 was violated. In cases of the second 
type, the Court does not favor reversal of the 
conviction if the accused failed to oppose the 
introduction of the evidence at the trial and 
raised the issue for the first time on appeal.” 
Appellate tribunals are particularly reluctant to 
reverse in such a situation if the admission was 
part of an exculpatory statement and its use at 
the trial compatible with a theory of defense.’™ 
The Court of Military Appeals has gone one 
step further and, except in situations of mani- 
fest miscarriage of justice, refuses to reverse a 
conviction even in a case of actual violation of 
Article 31, such as lack of warning, if the ac- 
cused failed to object to the introduction of the 
evidence at the trial **—all the more ground to 
urge defense counsel to be ever watchful in 
safeguarding the accused’s rights at the trial. 





160. U. S. v. Morris, 4 USCMA 209, 213, 15 CMR 209, 213. 

161. U. S. v. Josey, 3 USCMA 767, 778, 14 CMR 185, 196. 

162. Ibid. 

163. Ibid. 

164. U. S. v. Fisher, 4 USCMA 152, 15 CMR 152; U. S. v. Henry, 
4 USCMA 158, 160, 15 CMR 158, 160. 
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